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The best settlement. The article at page 199 is written from the 
author’s experience in making settlements. The low verdict rarely 
makes headlines, and most of the verdicts in personal injury cases 
are $5,000 or less. The author has taken figures from a number of 
verdicts which show that the average award is $1,269. In these 
instances, the last settlement offered averaged $1,628. The question 
posed is this: Is the small difference worth the cost of litigation? 


The article is written by Philip J. Hermann, a Cleveland attor- 
ney. It will be of considerable interest to other attorneys because it 
evaluates the cost to both the plaintiff’s and the defendant’s attorneys 
in carrying cases beyond the last-offer stage. 


Nursing services. Major medical expense insurance, polio insur- 
ance, medical payments coverages under liability insurance policies, 
and workmen’s compensation insurance all generally provide coverage 
for nursing services. In addition to this, five Blue Cross plans provide 
some coverage for nursing services, as do four prepaid group practice 
or community-sponsored plans located in three cities. 


However, a more important role might be played by public health 
nursing services, in relation to voluntary health insurance, if they 
could be provided on a planned basis, as part of organized home care 
programs or otherwise, with the goal in mind of reducing the over-all 
cost of medical care to the patient. 


The article at page 205 is written by J. F. Follmann, Jr., who is 
the director of information and research, Health Insurance Associ- 
ation of America. 


The court’s own witnesses. What is the effect on a jury who 
listens first to the plaintiff's doctor and then to the defendant’s doctor 
who disputes the first doctor’s conclusions? It makes for a situation 
with which litigants and their attorneys have always been confused 
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and dissatisfied. The article at page 213 discusses the impartial med- 
ical witness plan. This is a plan which has been suggested and even 
tried in some jurisdictions. The author of the article is a little 
skeptical concerning the justice of the situation where the jury, after 
having listened to the plaintiff's and the defendant’s expert witnesses, 
must then listen to the court’s own specialist. How does the juror 
evaluate the testimonies of the three? 


The author, Alfred S. Julien, is a New York City attorney, and 
his article is based upon a talk he gave before the Ninth Annual Fall 
Institute of the Minnesota State Bar Association, which was held in 
Minneapolis. 


Malpractice. The article at page 221 is written by William A. 
Kelly, associate professor of law, The University of Kansas School 
of Law. It is an exhaustive coverage of malpractice actions. Usually, 
medical malpractice is thought of in terms of negligent conduct on 
the part of the physician in the course of the physician-patient rela- 
tionship. Many of the actions, however, are not predicated in the law 
of negligence at all. One substantial group of cases deals with un- 
authorized operations which are usually characterized as assault and 
battery cases. 

In the present state of great skill in medical practice, the phy- 
sician frequently finds himself in a serious predicament—well illus- 
trated by a few of the situations discussed by Professor Kelly. What 
if the dector is faced with the necessity of amputating a limb to save 
a life! s: uations of this kind, the courts have developed the defense 
of “emergei:cy.’ However, there are situations where a parent refuses 
to permit the performance of a needed operation on a child. In these 
instances, how ts a physician to be protected in the event he performs 
the operation? 


“Mail order” insurance. Two instances of illegal conduct on the 
part of a mail-order health and accident insurance company came 
under scrutiny recently. In Federal Trade Commission v. Travelers 
Health Association, discussed at page 198, the United States Supreme 
Court ruled that tne FTC was not prevented by the provisions of 
the McCarran-Ferguson Act from ordering a Nebraska company to 
stop mailing deceptive advertising to residents of other states. The 
offer and sale of racially segregated insurance by the same company 
to residents of New York State was terminated by the joint action 
of the Commissioners of Insurance of New York and Nebraska, as 
reported in “State Department Rulings” at page 250. 


30th the Supreme Court’s holding and the Commissioners’ action 
point up the difficulties encountered by a state in attempting to elimi- 
nate illegal practices by an out-of-state mail-order insurer. The Court’s 
decision recognizes the necessity of intervention by a federal agency 
where a state cannot effectively cope with such practices, while the 
result obtained through the joint action of the two state officials 
indicates that, in some instances, multistate cooperation can be 
utilized to end illegal practices. 
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Persons and Events 

Several spring meetings have been scheduled by conference sec- 
tions of the National Association of Mutual Insurance Companies 
during April and the first part of May. The fire and allied lines sec- 
tions will meet as follows: April 25-26, Cornhusker Hotel, Lincoln, 
Nebraska; and May 1-3, Western Regional Group, Shore Lodge, 
McCall, Idaho. The farm conference sections have scheduled their 
meetings for April 25-26, Cornhusker Hotel, Lincoln, Nebraska; April 
28-29, Dell View Hotel, Lake Delton, Wisconsin; May 9-10, Cornell 
University, Ithaca, New York; May 12-13, Williamsburg Lodge, Wil- 
liamsburg, Virginia. Stress will be placed on current problems and 
developments in the fields of accounting and statistical procedures, 
claims, underwriting, sales and management. There will be workshop 
sessions with panel-moderated discussions and “buzz’’ sessions. 


May 16-18 are the dates for the Health Insurance Association of 
America’s 1960 annual meeting, to be held at the Statler Hilton Hotel, 
Dallas. V. J. Skutt, HIAA president, will be one of the speakers 
at this meeting which will draw together executives of the associa- 
tion’s 270 member companies in the United States and Canada 
to hear reports on activities in the health insurance field. Another 
featured speaker will be Thomas A. Dooley, the famed physician who 
established jungle hospitals in Laos and Vietnam. He will speak on 
May 18. The program committee, chairmanned by H. Lewis Rietz, 
executive vice president of Great Southern Life, Houston, has the 
following membership: Millard Bartels, chairman, insurance execu- 
tive committee, Travelers; Robert L. Davis, vice president, American 
General Life; E. J. Faulkner, president, Woodmen Accident & Life; 
Raymond F. Killion, second vice president, the Metropolitan; Howard 
A. Moreen, vice president and secretary, Aetna Life; and Charles D. 
Scott, executive vice president, Great American of Dallas. For 
further information, write: Health Insurance Institute, 488 Madison 
Avenue, New York 22, New York. 

The Conference of Mutual Casualty Companies will hold a manage- 
ment conference at the Park Place Hotel, Traverse City, Michigan, 
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June 12-15. The conference will have several discussions on top manage- 
ment problems, especially those involving officers and executives. 

On May 12 and 13, the San Antonio Bar Association and St. Mary’s 
University School of Law will sponsor their second annual institute 
on estate planning and federal taxation. The institute, designed for 
the lawyer, the life underwriter, the CPA and the trust officer, will 
be held at the Hilton Hotel, San Antonio, Texas. Among the featured 
speakers are Harry Graham Balter, Los Angeles attorney; William 
J. Bowe, professor of law at the University of Colorado and author 
in the tax and insurance field; Herbert C. Graebner, CLU, dean, 
American College of Life Underwriters, and author of insurance arti- 
cles; Frederic A. Nicholson, New York attorney ; and Raphael Sherfy, 
Washington, D. C. attorney. Investments in life insurance and annui- 
ties, and transfers of life insurance are a couple of the topics to be 
discusssed at the institute. For further information, write: The School 
of Law, St. Mary’s University, 112 College Street, San Antonio, Texas. 

The National Association of Claimants’ Compensation Attorneys 
(NACCA) has scheduled its 1960 San Francisco convention for July 
22-28. This will be the fourteenth annual convention of the NACCA, 
and will be followed by the mid-Pacific conference in Hawaii which 
begins July 28, 1960. Conventioners going to Hawaii can choose one 
of four plans, each differing from the other in cost, duration of trip, or 
both. For information on accommodations and travel to the Hawaii 
conference, write to France-Voyage, International Travel Service, 323 
Geary Street, San Francisco, California. To register for the San Fran- 
cisco convention, write to NACCA Home Office, 6 Beacon Street, 
soston 8, Massachusetts. 

A “President’s Panel” discussion on present and future trends in 
the insurance field will highlight the spring insurance conference of 
the American Management Association, May 2-4, at the Hotel Roose- 
velt in New York City. Conference sessions will cover all phases of 
insurance from tax problems to radiation exposures in industry. Par- 
ticipants in the president’s panel will be William T. Brightman, Jr., 
president, Blackstone Mutual Insurance Company, Providence; John 
D. Brundage, president, Bankers National Life Insurance Company, 
Montclair, New Jersey; and Victor T. Ehre, president, Buffalo Insur- 
ance Company, Buffalo. Insurance coverage for overseas operations 
will be discussed by Harrington Putnam, vice president, American 
Foreign Insurance Association, New York City. Fire and casualty 
markets in Canada will be described by Ralph M. Sketch, manager 
for Canada, Phoenix Assurance Company, Ltd. of London, Toronto, 
Canada. Tax regulations as they affect corporate insurance will be 
discussed by Dr. Robert S. Holzman, professor of taxation, Graduate 
School of Business Administration, New York University, New York 
City. Dr. H. Wayne Snider, assistant professor of insurance, Wharton 
School, University of Pennsylvania, Philadelphia, will discuss educa- 
tion for risk management. For further information, write: American 
Management Association, 1515 Broadway, New York 36, New York. 


The National Association of Insurance Commissioners subcom- 
mittee to review fire and casualty rating laws and regulations will 
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meet in the Hunt Room, Fairmont Hotel, San Francisco, California, 
on May 27 and 28, at 10 a. m. Representatives of industry and ad- 
ministrative personnel of several states, including Alaska and Hawaii, 
will be heard. The hearings are being held to determine whether the 
various types of rating laws which have developed since the SEUA 
case have been effective in serving the public interest and maintaining 
free competition. 


The Supreme Court 


Federal Trade Commission v. Travelers Health Association. 
—In this decision, handed down late last month, the nation’s highest court 
held that a Nebraska corporation’s mail-order health insurance busi- 
ness was not “regulated by State law” within the meaning of the 
McCarran-Ferguson Act so as to insulate its deceptive advertising 
practices from the regulative authority of the Federal Trade Commis- 
sion. The Court thus overruled a court of appeals decision which had 
set aside an FTC cease-and-desist order prohibiting the insurer from 
making certain statements and representations in circular letters sent 
throughout the United States to solicit business. 


A Nebraska statute prohibits persons residing or domiciled with 
in the state from engaging in unfair or deceptive acts in the sale of 
insurance “in any other state.” On the basis of this statute, the court 
of appeals had held that FTC action was precluded by the provision 
of the McCarran-Ferguson Act that “[T]he Federal Trade Commis- 
sion Act ... shall be applicable to the business of insurance to the 
extent that such business is not regulated by State law.” 


In reversing the court of appeals, the Supreme Court pointed out 
that although the insurer’s business was conducted solely by mail from 
its Omaha office, it extended throughout the entire country. Cognizant 
of the practical difficulties encountered by a state when it tries to 
oversee activities occurring in another state, the Court said: “|WHJe 
cannot believe that this kind of law of a single State takes from the 
residents of every other State the protection of the Federal Trade Com- 
mission Act.” 

It was the Court’s opinion that the McCarran-Ferguson Act was 
not passed with the intention of giving Nebraska, or any other state, 
the power to regulate the insurance business where the primary impact 
of the business activity is felt in another state. The Court concluded: 

“Not only this specific legislative history, but also a basic motivat- 
ing policy behind the legislative movement that culminated in the 
enactment of the McCarran-Ferguson Act serve to confirm the con- 
clusion that when Congress provided that the Federal Trade Commis- 
sion Act would be displaced to the extent that the insurance business 
was ‘regulated’ by state law, it referred only to regulation by the State 
where the business activities have their operative force.” 

Molitor v. Kaneland Community Unit District Number 302. 
—Of interest to insurers is the petition for certiorari in this case. Filed 


(Continued on page 251) 
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Invitation to Litigation 


By PHILIP J. HERMANN 


Mr. Hermann makes recommendations as to the best timing of the max- 
imum offer in personal injury cases so as to reduce litigation and, at the 
same time, settle claims on the moderate side of reasonable evaluation. 


UCH AS INSURANCE COMPANIES SEEK to avoid the 

expense, delay and uncertainty of litigation, most companies, 
without fully realizing it, actually encourage litigation and discourage 
the prompt settlement of lawsuits. Desire and intention notwith- 
standing, “invitations to litigation” are extended on behalf of the 
insurance companies in wholesale quantities. The recipients, the plain- 
tiffs’ attorneys, may hardly cherish the invitations, but they generally 
oblige by attending the expensive litigation sweepstakes which now 
glut our courts. 


Let us examine how these unintentional invitations happen to 
occur. They start with the entrance onto the claim scene of the 
attorney for the claimant. He is usually as welcome as thunder, light- 
ning and black clouds at a picnic. In fact, this development is some- 
times referred to as “having lost control of the claim.’ Whether this 
is a fact or not, many companies or their adjusters proceed to make 
it a fact. 

The attorney, particularly if he is a plaintiffs’ specialist, will 
probably be approached by the adjuster with little confidence of obtain- 
ing a reasonable demand. Ironically, on his part, the attorney may be 
of the belief that any demand which he may make, regardless of how 
reasonable it is, will be suspect as being excessive and probably will be 
treated as such. More than one plaintiffs’ specialist has said that the 
average adjuster probably would not recognize a reasonable, initial 
demand even if he heard one, and that a reasonable demand more 
than likely would draw a counteroffer rather than an acceptance. That 
this happens cannot be denied. Failure to accept a reasonable demand 
may be due to faulty evaluation or expectancy of an even more reason- 
able purchase or, most likely, complete substitution of negotiation for 
evaluation. Some claimsmen will avoid putting a value on the claim 
until after they have received the demand. So often the evaluation is 
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arrived at simply by eyeing the de- 
mand, without full consideration of 
the claim facts themselves. Although 
both negotiation and evaluation are 
indispensable to the proper settlement, 
nevertheless, one is not a substitute 
for the other. 


Unfortunately, the initial demand is 
rarely reasonable. There are many 
reasons for this. The two principal 
ones are a faulty evaluation on the 
part of the plaintiffs’ attorney and the 
failure to allow sufficient room for the 
inevitable bargaining. Some attorneys 
make no real attempt to evaluate the 
claim until they are in the trial room, 
as they feel to do so beforehand would 
be a waste of time. Any demand made 
by such attorneys may have little 
resemblance to reality. Other attor- 
neys purposely make high demands so 
as to get the company “thinking in 
big figures.” The nonspecialist, whose 
concept of the evaluation may be based 
upon the reading of large verdicts in 
his newspaper, may innocently make 
a demand so ridiculous in size that, 
to his surprise, it may not even draw 
a counteroffer. 

What is the usual insurance ad- 
juster’s reaction to excessive demand ? 
It is probably, and admittedly, a grossly 
inadequate offer and, frequently, the 
more excessive the demand, the less 
adequate the offer. The theory is that 
as the demand drops, the offer will 
increase until they meet at a reason- 
able level. Sometimes, this hope will 
be realized early, but more likely the 
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Committee, 
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inadequate offer becomes the first in 
a series of “invitations to litigation.” 


Upon receiving the petition, many 
companies make a determined effort 
toward settlement by increasing the 
offer. Any attorney who experiences 
such an increase in value by the mere 
issuance of a summons can hardly be 
blamed if he believes that a claim in 
suit is worth more, and that he will 
not attempt negotiation on a serious 
basis until, at least, after suit. Is this 
another “invitation to litigation” ? 


At pretrial the claim, unchanged ex- 
cept as to age, may draw a higher 
offer and, at the trial room, perhaps 
an even higher amount may be ten- 
dered to avoid trial. Are these further 
“invitations to litigation”? We have, 
unfortunately, created the viewpoint, 
now held by many attorneys, that a 
claim must be held until the trial room 
to get the best possible price. This 
belief is not only expensive for the 
insurance companies but, as we will 
see, it seriously reduces the plaintiff 
attorney’s income. 


How did we arrive at this state of 
affairs, where both demand and offer 
are—on bare suspicion alone—suspect 
of being excessive and inadequate, re- 
spectively? Perhaps a little history 
will clarify the matter. In the earlier 
days of the claims business, few plain- 
tiffs’ attorneys could match the insur- 
ance companies’ resources, investigative 
staffs and skilled counsel. Plaintiffs’ 
attorneys, realizing that they were 
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in no position to battle on even terms, 
could frequently be pressured into set- 
tling clients’ claims for a fraction of 
their worth. Sooner or later, the needs 
or pressures of a lawyer or a client 
would result in the acceptance of a 
low offer. Obviously, the practice of 
holding back on the amount of the 
offer was considered good business. 
For the few brave souls who arrived 
in the courtroom, the rewards were 
better. The “final offer” arrived be- 
cause the company knew that it either 
paid more or took its chance in the 
uncertainties of trial. 

Slowly, the plaintiffs’ specialist has 
emerged and has rapidly developed in 
skill, proficiency and resources. To 
expect today’s plaintiffs’ specialist to 
bow to an insurance company’s pres- 
sures is pure nonsense. In fact, some 
persons in the insurance camp feel 
that the situation has completely re- 
versed itself. The charge is frequently 
made that the tremendous pressures 
generated by today’s plaintiffs’ spe- 
cialist are causing insurance companies 
to pay out excessive amounts of money 
on their claims. Indeed, some insur- 
ance companies, realizing the changed 
situation, have become panicky and 
overpay on their claims as the only 
way out. This is wholly unnecessary. 
The only sound policy is the withdrawal 
of “invitations to litigation.” 

Let us see just how we can do this. 
We must predicate our course of action 
on fact and not on fancy. If we take 
the trouble to obtain the facts sur- 
rounding litigation, we will discover 
the solution to our problem. Let us 
consider a typical state, and a typical 
month in that state. In November of 
1959, 77 per cent of all the jury ver- 
dicts in personal injury cases in Ohio 
were under $5,000; 57 per cent of all 
verdicts were under $2,000. Aver- 
aging all of the verdicts of $5,000 or 
under, including verdicts for the de- 
fendant, we find the average to be 


* Statewide jury verdicts. 
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$1,269. These figures do not reflect 
verdicts directed in favor of a defense 
nor do they reflect judgments not- 
withstanding the verdict, remittiturs, 
nor reversals on appeal. In addition, 
there may be further erosion—the ac- 
ceptance of a smaller sum than the 
verdict to avoid the possibility of a 
new trial, or to avoid the cost and un- 
certainties of appeal. 


The defendant’s verdict and the low 
verdict rarely make the headlines. As 
a result, the frequency and the magni- 
tude of disappointment are largely un- 
recognized, not only by the profession 
but also by many insurance companies. 


Adding to the disappointment of 
the plaintiffs’ attorney, who drew a 
defendant’s verdict, may be the sad 
thought of his out-of-pocket expenses. 
However, should he fully realize the 
extent of the overhead cost incurred in 
the handling and the trial of the law- 
suit, which also will be unreimbursed, 
he would be appalled. Likewise, the 
victorious lawyer may find, should he 
make some calculations, that after he 
has reimbursed himself for the out- 
of-pocket expenses and the overhead 
expenses he has nothing left for himself. 
Overhead is often insidious and not fully 
realized, like termites, but nevertheless 
highly destructive to income. 


Let us consider the elements of ex- 
pense and overhead in the handling of 
a typical uncomplicated claim involving 
only one medical witness through trial 
court by plaintiffs’ attorneys. (These 
estimates were prepared with the help 
of leading plaintiffs’ attorneys who 
believe them to be on the modest side. 
Recent studies of overhead in law 
offices indicate that it is in excess of 
the $10 per hour of time devoted to 
the work of clients. Calculations here- 
in are based upon the suggested mini- 
mum. However, they may be readily 
converted by the reader to any figure 
he believes to be more appropriate.) 
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Estimated Time Expenditure 





Estimated Overhead Cost 











(Hours) 
Low High Average Low High Average 
Interviews, investigation ob- 
taining medical data and 
negotiation prior to suit 2% 10 6% $25 $ 100 $ 62.50 
Pleadings, depositions, studies 
of law, conferences with plain- 
tiff, negotiation, attendance at 
pretrial ... Uf ; 5 35 20 50 350 200.00 
Trial preparation, attendance 
in courtroom prior to trial in 
negotiation 5 15 10 50 150 100.00 
In trial, further preparation 
of witnesses, securing their 
attendance (two- to five-day 
trial) .. . 16 45 30% 160 450 305.00 
28% 105 66% $285 $1,050 $667.50 
Out-of-pocket—doctor (prep- 
aration and court appearance) $75 $ 200 $137.50 
Depositions, photographs, med- 
ical report, hospital records, 
witness fees and expenses 50 140 95.00 
$410 $1,390 $900.00 


Now let us consider what is left for 
the attorney with a judgment in the 
amount of $1,269. It would bear an 
estimated $232.50 out-of-pocket ex- 
pense and would result in a probable 
fee of $312.17,? estimated overhead 
being $667.50 which would result in a 
loss of $355.33 or, translated into time 
loss, of $5.32 per hour worked. For 
the attorney who drew a defendant’s 
verdict, his out-of-pocket and overhead 
loss would total $900, or a loss of 
$13.48 for each hour he devoted to it. 


Returning to the Ohio figures for 
November, where only verdicts for 
the plaintiff are averaged, the sum is 
$2,372. Deducting $232.50 estimated 
out-of-pocket will leave a fee of $713.17, 


barely enough to cover the average 


? Although the contingent fees in different 
localities, by different attorneys and by type 
of case may vary, it was the opinion of the 
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estimated overhead and certainly not 
enough to cover the higher estimate. 


Considering only those verdicts of 
$5,000 or under for November where 
figures for demand and offer were avail- 
able, the last offers averaged $1,628. 
However, the verdicts in these same 
cases averaged $1,799. Although the 
cases tried averaged $171 more than the 
offer, let us see what happened to the 
profit picture. The $1,628 offer made 
in the trial room had an estimated $95 
out-of-pocket and $362.50 overhead 
to come out of a $511 fee. This would 
result in $148.50 net, or $4.10 per hour 
worked. On the other hand, the $1,799 
verdict tabbed an estimated $232.50 
out-of-pocket and $667.50 overhead to 


come out of a $522.17 fee, resulting in a 


plaintiffs’ attorneys consulted that most con- 
tingent fees are 334% per cent. 
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loss of $145.33, or a loss of $2.18 per 
hour worked. It is interesting to note 
that the lawyers involved, by declin- 
ing the last offer, turned what would 
have been a modest hourly return into 
a loss! 


By way of further contrast, let us 
consider a $750 offer made prior to 
suit. This would have an estimated 
$25 out-of-pocket and $65.50 overhead, 


Out-of- 
Pocket Fee 
$1,000 offer prior to 
suit $ 25.00 $325.00 
$1,600 offer at pre- 
trial $ 50.00 $516.66 
$2,000 in the trial 
room $ 95.00 $635.00 
$3,000 verdict $232.50 $922.50 


Thus, a $1,000 offer, though roughly 
equal in net yield to a $3,000 verdict, 
will return the lawyer a much higher 
rate per hour, namely, $41.52 versus 
$3.83. Consequently, a $1,000 offer 
prior to suit is worth far more to the 
plaintiff's attorney than a $3,000 ver- 
dict, as it will return him more than 
ten times as much income for each 
hour of his time! Further, when we 
consider that most cases tried to a 
jury will provide no net yield to the 
attorney, we know that even for the 
plaintiff's attorney, generally speaking, 
litigation does not pay. 


Nor does litigation pay for the plain- 
tiff. In the November figures cited 
above, 35 per cent of the verdicts were 
defendants’ verdicts. Lest it be be- 
lieved that this is an unrepresentative 
figure, in October 40 per cent of the 
verdicts were for the defendant and in 
December, 46 per cent. In addition, 
the plaintiff may have incurred a loss 
of earnings to attend trial and its 
many preliminaries, and may have 
paid for all or part of the special ex- 
penses involved. Considering further 
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resulting in a $241.66 fee—a net of 
$176.16 to yield $28.18 per hour worked. 
You will note that the total net income 
of a $750 offer accepted prior to suit 
made a better net yield than did the 
$1,628 offer accepted in the trial room. 
This, then, gives us the clue to the 
solution of our problem. However, let 
us first consider what it would take to 
equal the net of a $1,000 offer made prior 
to suit at the various stages of litigation. 


Time Net Yield 
Overhead Net (Hours) per Hour 
$ 65.50 $259.50 6% $41.52 
$262.50 $254.16 26% $9.68 
$362.50 $272.50 36% §$ 7.52 
$667.50 $255.00 663%, $ 3.83 


the emotional disappointments involved 
and, perhaps, the litigation-retarded 
healing process, I am sure that most 
plaintiffs would prefer to avoid liti- 
gation, or should for their own wel- 
fare, even if it means accepting a much 
smaller settlement than might be real- 
ized at trial. 


It is submitted that when plaintiffs’ 
attorneys enter the picture, sound pro- 
cedure requires that careful evaluation 
of claims be made. Demands that fall 
within the evaluation should be ac- 
cepted promptly. Where demands fall 
outside of the evaluation, a firm offer, 
although on the moderate side of rea- 
sonable, should be made. When I 
refer to reasonable, I mean an offer 
that would be fair to the plaintiff al- 
though such an offer may be sub- 
stantia'ly under the expected verdict. 
Having made this offer, and assuming 
that nothing has changed to make the 
claim worth more or less, this offer 
should be adhered to through pretrial, 
trial room negotiations and the trial 
itself. Once the attorneys involved un- 
derstand that the offer made before liti- 
gation is fair, and will be adhered to 
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regardless of the stage of the litigation, 
then the “invitation to litigation” will 
have been withdrawn. 

Every opportunity should be utilized 
to educate the plaintiffs’ attorneys con- 
cerning the tremendous cost of overhead 
involved in litigation, and the wonder- 
fully high yields that moderate, but rea- 
sonable, offers made prior to litigation 
offer. The large plaintiffs’ firm must 
be educated to realize that by accept- 
ing early, they will be able to operate 
with much smaller staffs and will be 
able to take home to their families 
much greater rewards. The solo prac- 
titioner must be taught that, by settling 


come but will have more time for his 
leisure pursuits or will be able to de- 
vote more attention to client-building, 
the latter resulting in higher income. 
In addition, the insurance companies 
involved should encourage the collection 
of information on all jury trials, because 
there is nothing more convincing to a 
plaintiffs’ attorney than the facts them- 
selves. Once a lawyer understands 
that he must settle for the reasonable 
value of a claim or undergo a trial, the 
outcome of which is stacked against 
his making a decent fee and will 
probably result in a loss, all “invita- 
tions to litigation” will have been com- 


early, he not only will increase his in- pletely withdrawn. [The End] 


UNDERWRITERS ADOPT POLICY CHANGES 


In response to widespread “grass roots” sentiment, strong recom- 
mendations of several of its national committees, and considered 
deliberation by its national council, the National Association of Life 
Underwriters has adopted important policy changes in regard to group 
insurance, the Keogh bill, and so-called “non-profit” companies and 
associations writing accident and sickness insurance. 





During the last session of the 1960 NALU midyear meeting in 
Louisville, Kentucky, the association’s board of trustees took the fol- 
lowing steps: 

(1) They put NALU on record as not being in opposition to any 
action that may be taken at the federal level to tax group-term life 
insurance premiums along the specific lines that were suggested by 
the association’s special committee on group insurance. 

(2) They withdrew NALU support of the Keogh bill and agreed 
to back, in principle, the expected successor to the Keogh-Simpson 
bill that the United States Treasury has prepared or any other federal 
legislation that will extend to self-employed people federal income 
tax treatment substantially equal to that now accorded to employees 
under the existing provisions of the Internal Revenue Code that deal 
with employee pension plans. 

(3) They approved a resolution of the association’s disability 
insurance committee recommending that so-called “non-profit” com- 
panies and associations selling accident and sickness insurance be 
controlled, regulated and taxed the same as other insurance companies. 


In another action taken at the midyear meeting, NALU decided 
to put its full resources behind a determined effort to defeat the 
Forand bill and all similar plans now pending in Congress, and to 
continue to accelerate existing association-sponsored programs to alert 
Americans to the dangers of inflation and continued, costly expansion 
of social security. 
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Prepayment 
for Public Health Nursing Services 


By J. F. FOLLMANN, Jr. 


In this article Mr. Follmann maintains that public health nursing 
services should include more out-patient and home care programs 
on a prepayment basis in an effort to reduce hospital coverage costs. 


UBLIC HEALTH NURSING provides services to individuals 

on a part-time basis through home visits and in schools, industry, 
and health and clinic centers. The public health nurse may be known 
as a visiting nurse when employed by a voluntary visiting nurse asso- 
ciation; a school nurse when employed by a board of education; an 
occupational health nurse when employed by industry; or a county 
or city public health nurse when employed by a governmental juris- 
diction. The public health nurse is a graduate professional nurse, 
although licensed practical nurses, under supervision of professional 
nurses, are being used with increasing frequency. 

Public health nursing is an essential element of an organized com- 
munity health program. Visiting nurse service in North America is 
said to have begun in New York City in 1877.’ Its purpose was to supple- 
ment physician’s care in the home. Within a few years, services were 
organized in most of the cities of the United States. By 1957, it was 
estimated * that there were 28,146 public health nurses—33 per cent 
were employed by boards of education (as compared to 25 per cent 
in 1955 and 20 per cent in 1939), about 50 per cent were employed 
by local official agencies (this proportion remaining constant since 
1939), and 15 per cent were employed by local nonofficial agencies 
(as compared to 33 per cent in 1939). 

Our concern here is essentially with the public health visiting 
nurse who is employed in the voluntary or combination agencies and 
whose services are, or can be, charged to the recipient of the service 
usually on a per-visit basis. Therefore, it is of interest to note from 
the foregoing that the proportion of all public health nurses who are 
employed by voluntary agencies has declined over 50 per cent in the 
past two decades. Not only has the proportion diminished, but also 
the number of such nurses has declined in relation to population 
growth. This is borne out by the fact that 4,774 graduate nurses were 
reported to be employed by 1,038 voluntary visiting nurse associations 





*Shepard and Wheatley, “Visiting Nurse Service—Community Asset for 
Every Physician,” Journal of the American Medical Association, June 7, 1952. 

? Public Health Nurse for the Nation (National League for Nursing, December, 
1957). 
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in 1951; whereas in 1957 only 4,122 
nurses were reported employed by 
local nonofficial agencies, with an 
added 967 employed by combination 
agencies.* It is of interest to note 
also, however, that nonofficial agencies 
devote 89.9 per cent of their nursing 
time to home visits as compared to 
63 per cent for combination agencies, 
44.7 per cent for county health depart- 
ments and 38.8 per cent for city health 
departments.* 


Essentially, the duties performed 
by the public health nurse may in- 
clude any service within the role of 
nursing which can safely be performed 
in the home, although the duties differ 
among agencies and localities.° The 
patients served by the nurses em- 
ployed in voluntary agencies today 
have the following characteristics: 
They suffer primarily from the non- 
communicable degenerative diseases,° 
have a relatively high average age’ 
and are, predominantly, female.* The 
majority of the patients receiving care 
appear to be indigent or of low-income 
status.® 


No current data appears to be avail- 
able with respect to the incidence with 


*Census of Nurses Employed for Public 
Health Work (United States Department of 
Health, Education, and Welfare, January 
1, 1957). 

*Nursing Activities of Public Health Nurs- 
ing Agencies (National League for Nursing, 
1955). 

* Functions, Standards and Qualifications for 
Public Health Nurses (American Nurses As- 
sociation ). 

* See footnote 4. 

*Commission on Chronic Illness, Care of 
the Long-Term Patient (Harvard University 
Press, 1956). 
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which the nonindigent population has 
recourse to nursing care services in 
the home. The available data with 
respect to the duration of visiting 
nursing services would appear to indi- 
cate that as the type of disease treated 
is changing toward the longer-term 
illness, and as the average age of the 
patient rises, the average number of 
visits per patient is increasing—prob- 
ably averaging anywhere from 15 to 
20 per patient for nonofficial agencies 
today.” 


Only a minority of the funds of 
most voluntary visiting nurse agen- 
cies today results from fees collected 
from patients, although the propor- 
tion has been rising.’ The difference 
is made up by contributions, endow- 
ments, income from services provided 
for other organizations and from in- 
vestments. These fees may cover the 
cost per visit either in whole or in 
part, depending upon the circum- 
stances of the patient. The service is, 
however, available to persons of every 
economic status, although this is not 
generally recognized. Charges and 
costs per visit for nonofficial agencies 
indicate that the median charge per 
visit is $3, varying by geographic area 
from $1 to $5.” 


Present Extent 
of Insurance Coverage 

The foregoing is necessarily a briefly 
capsuled picture of public health nurs- 
ing today. Unquestionably, there are 


* See footnote 7. 

*“Income and Expenditures of Public 
Health Nursing Agencies in 1954,” Nursing 
Outlook, October, 1956. 

® Statistics of Home Nursing Services, 1957 
(Dominion Bureau of Statistics, Ottawa, 
Canada, 1958). 

™ See footnote 9. 

"Cost Per Visit in Nonofficial Agencies 
(National League for Nursing, 1957 and 
1958). 
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a host of exceptions of all kinds, par- 
ticularly with respect to the individual 
agency since it functions locally and 
independently to meet the needs of its 
community as it finds them. It is 
believed, however, that the picture 
as described is an indicative, while 
oversimplified, representation of pub- 
lic health nursing in the United States 
today. 


Now, to what extent are those serv- 
ices which are, or can be, charged to 
the recipient insured today by the 
various insuring mechanisms? Again, 
it is necessary to be brief and, as such, 
to make certain assumptions that the 
various insuring mechanisms and the 
different types of coverages are familiar 
at the mere mention of the name. 

Recent years have witnessed a rapid 
increase in the number of people whose 
health insurance benefits include the 
services of professional nurses. This 
has been brought about, in the main, 
by a change or broadening in the 
concept of the role which health in- 
surance should play in assisting people 
to meet the costs of medical care 
resulting from illness or accident. 


Originally, and continuing for about 
two decades, health insurance cover- 
ages were, for the most part, limited 
to in-hospital charges. This concept 
was inherent in the development of 
the Blue Cross plans. As insurance 
companies increasingly entered the 
field, they tended to follow a similar 
pattern, writing coverages for care 
which, entirely or principally, was 
rendered in the hospital. While these 
coverages did, and still do, provide a 
very important form of insurance pro- 
tection for the public, particularly 
since care (and treatment) in the hos- 
pital not only occurs with increasing 
frequency but is perhaps the most 
costly form of care, nonetheless they 
leave something to be desired. 


It was out of recognition of these 
limitations that insurance companies, 
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in 1949, developed major or compre- 
hensive medical expense insurance. 
Under this form of coverage, economic 
protection is provided to help meet 
the expenses of the different types of 
medical care whether provided in or 
out of the hospital. Today over 19 
million persons in the United States 
are estimated to have this form of 
protection. Last year alone this cover- 
age increased by about 31 per cent. 
In 1958, $238 million were paid in 
benefits under major medical expense 
policies. 

Under major medical expense or 
comprehensive insurance, financial pro- 
tection is provided to help meet the 
expenses of various types of medical 
care whether provided in or out of the 
hospital. There are maximum limita- 
tions on benefits payable; there is a 
deductible amount; and there is a co- 
insurance percentage. The maximum 
benefit to an individual usually ranges 
between $5,000 and $15,000. It may 
apply to each illness or to each indi- 
vidual, or it may apply to a lifetime 
or to a calendar-year limit. The de- 
ductible amount in major medical 
expense, just as in automobile col- 
lision insurance, is a specified amount 
—usually $50 to $100—which the in- 
sured pays before the benefits start. 
In the coinsurance feature, the plan 
pays a percentage of covered medical 
expenses over and above the deductible 
amount. The insured person pays the 
remaining percentage, usually 20 per 
cent or 25 per cent, and becomes a 
coinsurer to that extent. The chief 
purpose of the coinsurance clause is 
to provide the insured person with an 
incentive to obtain only customary, 
reasonable, and necessary hospital, 
medical, and related services. 

Nursing care provided by profes- 
sional registered nurses in or out of 
the hospital is one of the medical 
expense items included under major 
medical expense insurance. The nurs- 
ing care must be medically necessary 
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and upon the order of a physician, and 
the nurse cannot be a relative of, or 
reside with, the insured person. Under 
this benefit, public health nursing 
service would generally be covered in 
instances where it is provided by a 
professional graduate nurse, although 
some insurance companies limit the 
coverage to full-time nursing care. 
Where part-time nursing care is cov- 
ered, the visiting nurse agency bills 
the patient and he submits the bill 
to the insurance company along with 
the other items of medical expense.*® 


One experiment with the use of 
major medical expense insurance, con- 
ducted in Syracuse, New York, is of 
interest.** Since 1956, the Visiting 
Nurse Association of Syracuse has 
been working with employers, em- 
ployees and their families in providing 
nursing care under major medical 
coverage. It has established informa- 
tion concerning firms in the area hav- 
ing such coverage, alerted its nursing 
staff to the inherent potential of this 
coverage, established a card file for 
individual patient experience, and estab- 
lished a special billing form to be used 
for insured cases. During the first 
half of 1958, 28 patients in the area 
were found to have such coverage. 


The extent to which visiting nurse 
services are actually paid for by insur- 
ance policy benefits is not categori- 
cally known. Studies which attempt 
to arrive at such measurements are 
generally limited to hospital care, 
surgery and treatment by a physician. 
The probability is that the over-all 
proportion is not yet very large. Sev- 
eral reasons could account for this. 
One is that a large proportion of 
public health nursing services are pro- 
vided without charge to the patient. 
Another is that those insurance cover- 


* J. F. Follmann, Jr., Health Insurance and 
Nursing and Home Care ,Health Insurance 
Association of America, May, 1959). 

“Mabel Chrystie, The Use of Public 
Health Nursing Services Under Major Medit- 
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ages which cover public health nurs- 
ing services are relatively recent in 
origin and, hence, the number of per- 
sons having such protection is not 
as large as, for example, that number 
which has protection against hospital 
costs. Still another reason, perhaps 
corollary to the first, is that persons 
having such coverage may not be 
aware that the nursing services are 
covered. A more basic reason, how- 
ever, probably lies in the fact that 
public health nursing is conceived of, 
by a great many people, as a service for 
the indigent or the very low-income 
groups. Many people do not realize 
that, generally, this service, as pro- 
vided by voluntary agencies, is avail- 
able to everyone regardless of economic 
status and that it can be paid for on 
a per-visit basis. 


In the main, insurance company 
data with respect to benefits paid for 
nursing care of any type is fragmen- 
tary. Data with respect to voluntary 
nursing agency services, specifically, 
is rare indeed. A study made by the 
Health Insurance Association of Amer- 
ica’® shows that benefits paid for 
nursing care of all types as a per cent 
of total medical expenses paid under 
certain major medical expense policies 
varied from 1.5 per cent to 15 per cent 
among the different types of cover- 
ages and the different types and loca- 
tions of groups studied. There appears 
to be rather clear evidence that there 
is a positive correlation between the 
portion of the total medical bill that 
represents nursing service and the 
size of the total medical bill—as one 
increases, so does the other. The vast 
majority of the benefits paid for nurs- 
ing care appears to be for in-hospital 
nursing care at home, appearing in 
sizable amounts only for adult female 


cal Contracts (American Public Health Asso- 
ciation, October 28, 1958). 
* See footnote 13. 


1960 
A 


1L J — April. 


Public health nursing service is a 

part of total patient care and will 

find its best utilization, Mr. Foll- 

mann believes, when it is recognized 

as such by the hospital, the physi- 

cian and other professional workers. 
* 


dependents. Here, it is of interest to 
note that one company reported a 
decline of 60 cents in benefits paid for 
public health nurses between 1953 and 
1958. The experience available also 
shows that benefits paid for nursing 
care increase with the age of the 
patient. There is also very fragmen- 
tary evidence that for medical expenses 
not involving hospital stay, the propor- 
tion of benefits paid for nursing care 
to total benefits paid for medical ex- 
penses is much higher than for cases 
involving hospital stay. 

The foregoing, then, is the extent of 
what is known with respect to cover- 
age for public health nursing services 
under health insurance policies writ- 
ten by insurance companies in the 
United States today. 


It should be mentioned, in the inter- 
est of completeness, that some cover- 
age of part-time nursing care at home 
is also provided under polio policies, 
medical payments benefits under lia- 
bility policies, and workmen’s com- 
pensation insurance. The extent of 
such coverage and the experience of 


carriers with respect to such coverage. 


are not available. One workmen’s 
compensation carrier is known to pro- 
vide nursing service for selected in- 
sureds who can be transferred from 
hospital to adequate home care. Ar- 
rangements are made through the 
insurance company’s 18 occupational 
health consultants. The insurance com- 
pany pays the visiting nurse organization 
directly. Claim offices stay alert to 
the possible use of this service. The 


* See footnote 13. 
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transfer must, of course, be mutually 
agreeable. The effectiveness of the 
program has not yet been evaluated. 
However, it will be noted that this 
experiment differs from the major 
medical experiment in Syracuse in 
that (1) it is initiated by the insurance 
carrier instead of by the nursing 
agency, (2) the coverage is provided 
on a planned basis and (3) the cover- 
age is provided in such a manner as 
to reduce the cost per unit of care. 


Public health nursing services are 
also covered by certain Blue Cross 
and prepaid group practice or com- 
munity-sponsored plans.”® 


Five Blue Cross plans, according to 
the latest available information, presently 
provide some coverage for public 
health nursing services—four includ- 
ing them in optional extended forms 
of coverage and the other limiting the 
coverage to persons over age 65 
(Philadelphia). One plan restricts the 
coverage to cancer cases, paying 50 
per cent of the nursing charges up to 
$300 (Kansas). Two plans limit the 
coverage to 15 visits in any one month 
—one paying 80 per cent of the charges 
(Missouri) and the other requiring 
prior hospitalization (Indiana). In at 
least three of these plans (Indiana, 
Missouri and Massachusetts), the Blue 
Cross plan has a contract or a liaison 
relationship with the nursing agencies. 


In 1954-1955, the Associated Hospital 
Service of New York conducted an 
experiment with voluntary nursing 
agencies following the hospitalization 
of the patient. Nursing services were 
planned by the physician before the 
patient left the hospital. The experi- 
ment indicated that 10 per cent of 
nonmaternity hospital patients can 
return home earlier when use of the 
public health nursing service is planned 
by the hospital. It was estimated 
that an average of 16 days hospitaliza- 
tion per patient was avoided in this 


209 








way, with savings effected for both 
the patient and the Blue Cross plan. 
The average number of home visits was 
15, at an average cost of $50.85. The 
hospital paid the nursing agency un- 
der contract at the agencies’ com- 
munity rate, and Blue Cross reimbursed 
the hospital. A study of the experi- 
ment concluded that as long as the 
use of in-home nursing service is con- 
trolled, utilization of the nursing service 
could not increase the cost of protec- 
tion to the subscribers and that, in the 
long run, such use could lead to either 
a reduction of rates or an increase in 
benefits. 


A few prepaid group practice or 
community-sponsored plans are also 
known to provide some coverage of 
public health nursing services. The 
Group Cooperative of Puget Sound is 
reported to provide such services, al- 
though no details are known. Group 
Health Insurance, Inc., in New York 
has, since 1945, provided nursing visits 
to the home if they are recommended 
by the attending physician. The 
Kaiser Foundation Health Plan, Inc., 
in California similarly covers nursing 
service when it is prescribed by the 
physician, provided the benefit is in- 
cluded in the coverage. The Health 
Insurance Plan of Greater New York 
has provided such coverage since 1947, 
when ordered by a HIP physician. 


Comment 


We have now outlined the nature 
of public health nursing, have segre- 
gated the rather limited aspect of this 
whole field of service which could 
have a possible relationship to the 
voluntary health insurance mecha- 
nism and have explored the degree to 
which those mechanisms presently 
provide protection against the costs 
of these nursing services. I should 
now like to offer a few comments. 


Public health nursing care rendered 
by the voluntary agency presently ap- 
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pears to serve principally the chronically 
ill, the aged, females, the indigent 
and low-income groups. It is per- 
haps basic to the historic concept 
of visiting nurse services that they are 
furnished only in relation to the need 
and demand for such services and 
without regard to the ability of the 
recipient to pay for such services. 
This is, indeed, most worthy. None- 
theless, this concept has left its im- 
press on the public conception of the 
public health nursing service and per- 
haps on the manner in which a volun- 
tary agency functions. This, in turn, 
probably means that it will be some 
time before insurance will play a 
much larger role in the financing of 
voluntary public health nursing serv- 
ices—at least not until greater public 
demand for such services develops 
among the nonindigent and insured 
population. 


However, the present characteristics 
and concepts of the voluntary agency 
service can, and do, change with shifts 
in public needs, public attitudes, eco- 
nomic conditions, and with greater ac- 
ceptance on the part of the higher- 
income public and physicians. There- 
fore, the present situation need not be 
assumed to be fixed. 


It might be speculated, from the 
incidence and cost data previously 
stated, that the importance of con- 
sideration of part-time nursing care in 
the home by prepayment or insurance 
mechanisms is not so much that of 
insuring a form of care, which in many 
instances is not within itself costly, 
but, rather, as with other instances of 
home or out-patient care, of making 
possible and encouraging the use of 
less costly forms of care by making 
available insurance against the costs 
of such care. I say this in the sense 
that if insurance or prepayment cov- 
erages are limited to care in the hospi- 
tal, it would seem self-apparent that 
hospital stays will be longer and perhaps 
more frequent than they need other- 
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wise be, medically. Certain recent 
studies bear evidence of this. On the 
other hand, if coverages are extended 
to include care in the home, which in 
itself often has a beneficial effect upon 
the patient, the possibility is presented 
that the utilization of more expensive 
forms of care could be reduced. 


The tremendous advancement made 
in medical care in the United States 
in the past two decades has brought 
with it increased costs of medical care. 
These rising costs are, for the most 
part, understandable upon close ex- 
amination. They do, however, pro- 
duce a potential financial burden to 
more people. It is, therefore, incum- 
bent upon those concerned with medi- 
cal care and its financing to search for 
means by which those costs can be 
reduced wherever possible, commen- 
surate with good quality of care. Many 
experiments are underway in this 
direction, including progressive hospi- 
tal care, out-patient care, organized 
home care programs and the use of 
public health nurses and homemakers 
services. 


The inclusion of the costs of public 
health nursing care as a benefit in 
health insurance coverages, then, gen- 
erally would appear to hold some 
possibility for reducing the total costs 
of care. To say this another way, the 
inclusion of costs presents the possi- 
bility of bringing about a more effective 
use of the insurance dollar, particu- 
larly in long-term cases and in the 
care of older people. This, in turn, 
could result in reduced or more stabil- 
ized costs of insurance coverages or, 
contra, broader or more inclusive bene- 
fits. Insurers are aware of this, as 
witnessed by a recently completed 
study, Health Insurance and Nursing 
and Home Care, by the Health Insur- 
ance Association of America. 


However, simply making coverage 
for nursing services available would 
probably not serve, in itself, to ac- 
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complish the desired purposes. To 
bring about a more effective use of 
the insurance dollar would appear to 
require purposely designed coverages 
as well as a planned and purposeful 
approach to such services, as exempli- 
fied by the New York Blue Cross and 
the workmen’s compensation experi- 
ments, to which I have previously re- 
ferred, and the approach taken by the 
Health Insurance Plan of Greater 
New York. This, in turn, would re- 
quire the active acceptance, coopera- 
tion and co-ordination of physicians, 
hospitals, the nursing agencies and 
the public. 


It would also require that the agencies 
take a more businesslike approach 
than sometimes appears to be the 
case, with perhaps some assistance 
and co-ordination by national organi- 
zations. This might include the de- 
velopment of more uniform definitions 
of the services to be provided by the 
public health nurse, the arrival at a 
common concept as to what consti- 
tutes a “visit”? for which the charge 
is to be made, and the more wide- 
spread use of modern cost accounting 
methods so that the actual cost per 
visit could be accurately determined 
on an equitable and uniform basis for 
all patients served, regardless of how 
paid for. 


It would require the development 
of useful statistics on the utilization 
of public health nursing services among 
the nonindigent population. Needed 
here is data with respect to the in- 
cidence with which that population 
group has recourse to part-time nurs- 
ing care in the home and the duration 
of such services both by number of 
visits per illness and by length of time 
over which visits were made. Separa- 
tion of such data by age and sex 
groups would also be helpful. Cur- 
rently maintained data of the cost of 


such services by geographic area 
would also be necessary. This might 
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best be done by the national public 
health nursing agencies. 


A further need would seem to be an 
educational campaign to bring about 
a better public attitude at all income 
levels toward public health nursing 
services. Without this—without over- 
coming whatever prejudice presently 
exists—such a broader and planned 
approach to public health nursing in 
its relationship to health insurance 
could not be brought about. Recourse 
would have to be had here to the pub- 
lic press, the secondary schools, and 
the use of literature and other media 
—as well as to the medical schools 
and schools of hospital administration. 


It is, furthermore, to be borne in 
mind that the physician is the key to 
the most effective use of public health 
nursing service and that one responsi- 
bility is to develop a better under- 
standing and working relationship with 
him. Another way of saying this is 
that public health nursing service is 
a part—an important part—of total 
patient care and will find its best 
utilization when it is recognized as 
such by the hospital, the physician 
and other professional workers. 


Summary 


In summary, then, a present review 
of the relationship of prepayment or 
insurance mechanisms to public health 
nursing services indicates that only a 
small portion of home nursing care 
charges are paid by insurers, this be- 
ing accountable mainly by the fact 
that most services performed by pub- 
lic health nurses are provided without 
charge to the patient and, hence, are 
outside the scope of an insuring mecha- 
nism. However, the degree to which 
insurance and prepayment coverages 
provide benefits for public health 
nursing care is gradually growing. 
Major medical expense insurance, polio 
insurance, medical payments cover- 
ages under liability insurance policies, 
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and workmen’s compensation insur- 
ance all generally provide coverage 
for nursing service. In addition to 
this, five Blue Cross plans provide 
some coverage for nursing service as 
do four prepaid group practice or 
community-sponsored plans located 
in three cities. 


However, a more important role 
might be played by the public health 
nursing service in relation to volun- 
tary health insurance if it could be 
provided on a planned basis, as part 
of organized home care programs or 
otherwise, with the goal in mind of 
reducing the over-all cost of medical 
care to the patient. To establish such 
a relationship it would be necessary 
that such services be furnished, to a 
greater degree than is true at present, 
to nonindigent and insured patients. 
Accomplishment of this expanded role 
would require the active cooperation 
and co-ordination of physicians, hospi- 
tal staffs, nursing agencies, insuring 
mechanisms and the public. 


Probably, the time is not yet right 
for such a development on a large 
scale, although some experimentation 
might be expected. Actuarial data is 
needed. Pilot experimentation is 
needed to find out if, under such a 
planned approach, over-all medical 
care costs can be reduced and, if so, 
to what degree and under what cir- 
cumstances. Public health nursing 
agencies, to the extent this is not so, 
would have to come to a more busi- 
nesslike basis of operation and to the 
adoption of certain uniform practices 
and concepts. 


All of this will take time. It will 
also require a great deal of patience 
and understanding. No one today 
could forecast its ultimate extent or 
its effectiveness. However, the fact 
that a distinct possibility exists in 
such an approach to better serve the 
American public would seem to be 
self-apparent. [The End] 
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Impartial Medical Plan 


By ALFRED S. JULIEN 


According to the author, skilled counsel with adequate medical back- 
ground have learned they don’t need the prophylaxis of the impartial 
medical panelist. The best course, he says, is cross-examination— 
“but not of a man cloaked with the protection of the court’s robe.” 


HE impartial medical plan represents a mechanistic type of ad- 

judication which is a part of a search for certainty in matters 
where people complain of confusion. Although I am not in favor of 
the plan, I am not against the sponsors of the plan. The people who 
urged the impartial medical panel in the First Judicial District of the 
State of New York were people who were truly concerned with mat- 
ters of calendar congestion; they believed that the panel was a remedy. 
I am not against the doctors who have worked so arduously in behalf 
of the plan either, nor am I against the men who serve on the panels. 
This is not a matter of personalities at all; it is a matter of deep 
principle. Beyond that, this is a matter concerning the welfare of 
every trial and tort man and of the public they represent. 

We see a trend toward mechanistic adjudication in many areas. 
One example of it is the “California plan,” sponsored by Governor 
Edmund Brown. This plan would provide an administrative board to 
deal with automobile cases. From time to time, we have been faced 
with efforts to introduce administrative boards into the adjudication 
of many phases of tort cases. 

What does all this have to do with the impartial medical plan? 
Why talk about administrative boards in a discussion about it? Why 
say to lawyers that it will affect their futures? It is my thesis that 
if what has been begun along such lines continues, trial and tort men 
may have to look for other ways of making a living. If it continues, 
the public they serve under the great Anglo-Saxon system will be 
bereft of most of its important civil liberties. 

The public oftentimes complains that lawyers themselves inflict 
upon the public certain measures of confusion. A client comes before 
a lawyer to consult concerning a certain set of facts. “What is the 
answer, counselor?” he asks. The lawyer says: ‘Well, it might be 
this, but I can’t tell what a good jury of 12 may ultimately decide or 
what the appellate court may decide.” The public is distressed about 
this kind of situation. There is a constant search for the father image, 
for certainty, for someone who can give an absolute answer. People 
like this in law; now they are looking for it in medicine. Judge Jerome 
Frank once said: 
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Mr. Julien, who is a New York City 
attorney, made these remarks before 
the Ninth Annual Fall Institute of the 
Minnesota State Bar Association in 
Minneapolis on November 12, 1959. 


“The layman thinks it would be 
possible to revise the lawbooks, that 
they would become something like 
mathematical tables, that lawyers could, 
if only they would, contrive some 
kind of legal slide rule for finding 
exact legal answers.” 


We know, however—as Judge Frank 
knew—that much of the uncertainty 
of the law is not an unfortunate ac- 
cident; it is of immense social value, 
because without it there could be no 
real growth. The great common law 
could not accommodate itself to changes 
if it were firm, immovable and not 
subject to change. 


In this impartial medical plan there 
is a search for medical certainty. The 
proponents want to find the medical 
answer where there is confusion, un- 
certainty, and diversity of opinion. 
Because 70 per cent of personal in- 
jury cases turn on medical issues, 
they say: “If we could but find the 
answer to these medical issues, and 
not have a poor jury of 12 who do 
not know anything about this sort of 
thing decide it for us, look what we 
would do to make the administration 
of justice much more efficient.” Ef- 
ficiency cannot necessarily be equated 
with justice. 

The reason that there is confusion 
and uncertainty in medicine—as there 
is in the law—is that medicine is not 
yet an exact science. Of necessity, in 
areas of research, examination and 
pure diagnosis, there are considerable 
divergences of opinion. 


What the proponents of the impar- 
tial medical plan want is not for all 
legal doubts to be resolved, but for 
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a jury to have an opinion, stamped 
with certainty, which it will accept 
as the answer to the medical issues 
in the case. Here is how it operates 
in the courthouse: The justice of the 
court decides at pretrial that a case 
ought to be sent to an impartial medi- 
cal expert. By rotation, the expert in 
that specialty who is next available 
is selected for the case. There is no 
way of knowing in advance who the 
expert is going to be. 

If it is a case where the expert is 
going to be called to court to testify, 
he is introduced to the jury in some- 
what the following way: He is a doc- 
tor selected from an impartial medical 
panel created by the court in conjunc- 
tion with the medical societies; his 
fees are not paid by either of the liti- 
gants in the case; he has been selected 
by the court as the court’s specialist. 
Then he testifies before the jury. 

What will be the effect on a jury 
of 12 when, after listening to disputed 
medical opinions—first by the plain- 
tiff’s doctor, next by the defendant’s 
doctor—here comes the sacred author- 
ity, the court’s own specialist selected 
to find medical truth. His introduc- 
tion appears to indicate that he is here 
now and he is the one whose opinion 
may be selected and should be selected. 
One of the justices of the New York 
Supreme Court, Mr. Justice Steuer, 
has said: 

“The practical effect is to transfer 
the power of decision in at least a 
branch of the case from the jury to 
the doctor.” 

In effect, what is said to the jury 
is this: 


“You have heard the plaintiff’s doc- 
tor, you have heard the defendant’s 
doctor; you don’t know which one to 
accept, but here is your man, the 
court’s own doctor.” 

This, of course, is not the language 
employed by the court. Rather, this 
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is the sense of everything that trans- 
spires when this impartial specialist 
comes to the court. 


In this discussion, it may be noted, 
I am concentrating particularly on 
the effect upon the jury of the court 
appearance of this expert. I am not 
so much concerned with the impartial 
medical specialist on the pretrial level. 
As a matter of fact, within myself I 
feel no real opposition to that part of 
the plan. What I am opposed to is 
the part of the plan that, in effect, 
segmentizes the jury trial, takes part 
of it away, and says: “Gentlemen of 
the jury, take this decision; this is 
your answer to what is troubling you 
on the seventy per cent medical cau- 
sation in personal injury cases.” 


This is what troubles me, and at- 
torneys—plaintiff’s or defendant’s— 
should be troubled as well. This is 
not a plaintiff's problem v. a defend- 
ant’s problem at all. It is the problem 
of the tort and trial lawyer who is 
desirous of preserving the adversary 
system of justice and the jury trial 
completely, and not partially. Our 
opposition to the impartial medical 
plan should cut across the counsel 
table, and plaintiff’s men and defend- 
ant’s men both should stand up and 
be heard with respect to our opposi- 
tion to it. 


What is medical certainty? What 
is this plan supposed to achieve? The 
men who advocate it say that it will 
do two things—it will help clear up 
the calendar and it will promote the 
certainty that has been mentioned. 


So far as calendar congestion is 
concerned, New York judges are striv- 
ing manfully with the problem and 
achieving remarkable results in an 
area where, since 1933, there has been 
no increase in our judicial personnel. 
By their effort they have reduced the 
calendar from a four-year lag to ap- 
proximately a two-year lag. As time 
goes by, they are steadily and con- 
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scientiously lowering the period of 
waiting between the time that the 
case is placed on the calendar and the 
time that it is tried. 


Calendar congestion, however, is 
not something new to our age. Gov- 
ernor Booth, of New York, probably 
said in 1848 that “something will have 
to be done about this vexing problem 
of calendar congestion,” and every 
New York governor from that time on 
has probably used this in his opening 
speech to the legislature: “Justice de- 
layed is justice denied.” 

A corollary might be added to that: 
“Justice denied is justice denied.” 
If a client is to have a jury trial, 
he must have a jury trial in entirety. 
That means that 12 jurors must de- 
cide all of the factual issues of the 
case, not just the 30 per cent remain- 
ing after the so-called impartial ex- 
pert has determined the medical 70 
per cent of the case. 


An associate came to me the other 
day with a really vexing problem. His 
brother was confined to the hospital 
with a lung injury that had happened 
spontaneously. There was no lawsuit 
involved and there was no claim of 
accident. The doctors who were called 
could not be charged with partisan- 
ship. 

X rays were taken. A chest special- 
ist whose qualifications were great was 
called. He would have qualified for 
any panel in the country. He said: 
“We had better have an immediate 
operation in this case; the case re- 
quires it. Look at these X rays; there 
must be an operation.” The family 
was not content; they called a sec- 
ond specialist. The second specialist 
looked at precisely the same X rays, 
and said: “There is no lung conges- 
tion at all, no need to operate.” They 
called a third expert, who said: “It’s 
a cyst, but we don’t have to touch 
it now.” Finally. they called in an 
expert from the hospital where the 
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patient was confined. He looked at 
the X rays, and said: “I can’t give 
you an opinion at all. We had better 
wait.” These were four excellent men, 
any one of them a fitting candidate 
for any medical panel. 


My friend came to me and said: 
“What shall we do?” But for the 
tragedy involved in the situation, I 
would have been inclined to say to 
him: “You want to be certain—you 
want to be sure. Send it to the im- 
partial medical panel.” He would get 
a certain answer; it might not be 
right, but at least it would be certain. 


The writer participated recently in 
a seminar in New York. One of the 
subjects there was a heart case. We 
were doing a mock trial, and we had 
a set of facts involving the causation. 
An accident had occurred; a heart 
condition had resulted; there had been 
direct trauma to the chest—it was a 
classic case. Two excellent cardiolo- 
gists were called. No fees were in- 
volved and no client was involved. 
The case had been contrived, but the 
opinions were true. At the end of 
that case, their opinions were so di- 
vergent that they could not, by any 
means whatever, be made to merge 
or to agree. 


The very well qualified man trying 
the case said to them: “You doctors 
are men of the highest integrity. Is 
there no way to reconcile your opin- 
ions?” Both doctors said “no.” The 
lawyer then said: “If either one of 
you were an impartial medical panel- 
ist, would your opinion be any differ- 
ent?” Each of them said “no.” 


If this were a real case and if it 
had been assigned to the impartial 
medical panel, would not the outcome 
of the case depend upon the state of 
rotation? Who was next? Who was 
on the list? If there were two real 
cases with precisely the same facts 
and if there were some way where 
they were tried in two courtrooms, 
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side by side, can’t one visualize both 
of these impartial men simultaneously 
expressing opinions. completely diver- 
gent on the same cases at the same 
time? Solely because of this great 
lottery selecting one man for client A 
and another for client B, are we to 
play this game of Russian roulette 
with our clients? Are we to have 
these certain answers, which may not 
be the right answers, allocated on the 
basis of who is next in line? That is 
the medical certainty. That is what 
is being imposed. 


Medicine Does Not Have 
Exact Answers 


A brilliant lawyer-friend of mine 
had a case involving a back injury 
upon which an operation had been 
performed. At this early stage of the 
case, there was not so much interest 
in the question of testimony as that 
the man be helped, and he was sent 
to an expert. “He is suffering,” said 
the doctor, “from a mild radiculitis.” 
Expert No. 2 said: “Oh, no! He has 
a ruptured disc.’’ He sent the man to 
Expert No. 3, who said: “Why, it is 
easy—lumbosacral instability.” The 
man was sent to Expert No. 4. He 
said: “The fusion has not taken, and 
it has resulted in a pseudoarthritis. 
He has to be operated on again.” He 
went to Expert No. 5, who said: “He 
should not be operated on for a pelvic 
fusion unless the surgeon was pre- 
pared to go underneath the old graft 
and expose the disc, because he really 
did not have a disc in the first place.” 
Two X-ray men were next. One said 
that the fusion was good; the other 
said that the fusion was bad. To com- 
plicate the matter, eight days after the 
operation, the man had a mild cardial 
infarction. Expert No. 8 said: “That 
happened because of the operation.” 
Expert No. 9 said: “Oh, no, it didn’t.” 
And so it could go on and on—and 
this was for treatment purposes. 
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These were all expert men of genu- 
ine integrity, they were competent 
and intelligent, and they meant to do 
a good job. They were unable to find 
the answer not because of their own 
limitations, but because medicine it- 
self does not have exact answers. 
Since medicine does not have exact 
answers, no impartial medical panel- 
ist should be presented to a jury as 
having the exact answer in the case. 
Cross-examination may be suggested 
—“you can cross-examine to your 
heart’s content.” Perhaps one can. 


““Cross-examining Sacred Cow’’ 


Two really great trial lawyers have 
discussed the possibility of “cross- 
examining the sacred cow,” as they 
call it. When the doctor is clothed 
not alone with the fact that he is the 
medical panelist selected by the court, 
but to a degree with the court’s own 
robe, he is a part, an arm, of the court. 


Said Harry Gair, of New York—in 
my opinion one of the best medical 
cross-examiners in this country: 

“If the basic premise for the pro- 
posed panel is accepted, that diver- 
gent and conflicting opinion evidence 
is an evil to be exorcised, then cross- 
examination, if successful, has pro- 
duced the very confusion which the 
supporters of the Impartial Medical 
Panel seek to avoid by branding 
plaintiffs’ and defendants’ doctors as 
partisan.” 


He went on to say: “Assume for 
a moment you are willing to cross- 
examine. What then? There is a 
paradox for you. Will the law stand 
by and allow its anointed pillar of 
light, the impartial panelist, to be 
overthrown?” 

Another equally skilled cross-exami- 
ner, a gentleman named Emile Zola 
Berman, participating in a seminar in 
New York State, was asked: “Well, 
isn’t it good enough that you can 
cross-examine?” He said that he be- 
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lieved that view to be entirely unreal- 
istic. He noted that any trial lawyer 
can readily visualize the persuasive 
effect of a witness with the court- 
room status of a panel expert. “Cross- 
examination indeed!” he said, noting 
that consummate skill will not equal 
the kind of skill that will be needed 
in that kind of jury trial. Of course, 
it is true. If a jury were told that 
this was the man whom the court had 
selected to get the answer, just think 
of the way they would look at the 
lawyer who started to cross-examine 
that man. They would think: “What 
is he doing, anyway?” “He has the 
nerve to cross-examine this adjunct 
of the court?” 

It is not only lawyers who have 
expressed such ideas. There are judges 
who have written on the subject, too. 
One judge is quoted in the 1956 edi- 
tion of the /mpartial Medical Panel as 
stating that he disapproved of the 
medical expert testimony project be- 
cause it tended to clothe the impartial 
medical expert with an invisible robe, 
allowing him to usurp the function 
of the judge and jury. He seemed 
afraid that the jurors would give 
undue weight to the testimony of 
the impartial expert. Another judge 
quoted in this book said: 

“My notion is that there should 
be a stipulation between counsel with 
the approval of the judge that no 
person acting as such an expert could 
be called by either side as a witness 
at the trial. When such a man be- 
comes a witness in an actual trial he 
is necessarily stamped as the court’s 
witness and sanctity in that sense is 
given to his testimony, and it should 
not obtain in any instance in that 
fashion where he contradicts the testi- 
mony of other doctors called by the 
plaintiff or defendant. 

“All witnesses should be required 
to meet the same tests as to credi- 
bility and no one should have the 
stamp of credibility placed on him in 
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advance because he is characterized 
as the court’s witness.” 


It must not be believed that cross- 
examination will give all the pro- 
tection that is needed against an 
impartial medical panelist who has 
arrived at the wrong conclusion. 


Can Man Be Truly Impartial? 


Is ever a man a truly impartial 
specialist? Can a man of the highest 
reputation and integrity, in active prac- 
tice, be truly impartial—or can any- 
one? Can we go through our lives 
wrapped in cotton wool, observing 
nothing, seeing nothing, being con- 
ditioned by nothing, until the moment 
arrives for a decision to be made? 


Doesn’t every doctor subscribe to 
schools of thought in medicine? Of 
course, some doctors believe that, after 
a concussion, if there are no neurolog- 
ical signs, there can be no postcon- 
cussion sequelae. Others—particularly 
those who are treating, and not ex- 
amining for the purpose of a lawsuit, 
and perhaps are more sympathetic— 
know that the absence of neurological 
signs after a period of postconcussion 
time is by no means an indication that 
there are no postconcussion sequelae. 


Think of the different schools of 
thought with respect to arthritis and 
injury or with respect to the connec- 
tion between trauma and multiple 
sclerosis or with respect to the con- 
nection between trauma and the ag- 
gravation of a cancerous condition. 
Doesn’t each doctor, depending upon 
his training, his school of thought, his 
associates and his prior conditioning, 
utter his decision in the courtroom 
accordingly? Of course this is so, 
and there can be many cases where 
what the panelist’s decision is going 
to be could be prognosticated in ad- 
vance if it were known to what school 
of thought he subscribes. He wouldn’t 
have to look at the patient at all if he 
were of the school that holds that 
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unless there has been a spinal tap it 
cannot be said that there is a con- 
cussion. It would be known in ad- 
vance that he would say that, and he 
would not have to look at the plain- 
tiff in order to do so. 


We are all conditioned by our 
experiences. I have always been a plain- 
tiff’s man and I look at liability ad- 
mittedly with a jaundiced eye. I am 
conditioned by my training and exper- 
1ence, just as are doctors, It is inevi- 
table that this factor creeps into their 
decisions and, since it does, however 
really impartial they are, they cannot 
disabuse themselves of the condition- 
ing throughout their medical education 
and career. 


Rotating Plan Opposed 


A judge who had something to say 
about this is Judge Walter Hart, of 
New York’s Second Department, who 
has written on the subject of the im- 
partial medical panel, as an outspoken 
opponent of the rotating medical plan. 
He noted that he had already stated 
that the doctors are assigned under a 
rotating system which introduced an 
element of chance into the situation. 
For instance, he stated there is a 
difference of opinion with respegt to 
injuries of the abdominal organs, one 
school holding that a normal appendix 
cannot be injured by means of a se- 
vere nonpenetrating blow to the ab- 
domen. He cited two notable experts 
who say “yes,” and three who say 
“no.” In the case of a diseased ap- 
pendix, he named three who say “yes” 
and two who say “no.” As to myo- 
cardial infarction due to trauma, he 
noted one proponent and two op- 
ponents. He stated that there is like- 
wise a wide conflict in the causation 
of Parkinson’s Disease and the neo- 
plastic diseases, observing that it is 
readily seen that a plaintiff’s case is 
won or lost depending upon which 
doctor is next on the rotating list of 
the particular panel. 
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Plan in Operation 


The impartial medical plan under 
discussion is in operation in but two 
of New York State’s 62 counties, and 
it has been watched carefully since its 
operation began on December 1, 1952. 
It seems worthwhile to note that con- 
tiguous counties—which have the same 
problems arising out of population 
and calendar congestion—have not seen 
fit to adopt the plan. 


There has been some mention made 
of a modified form of plan which is 
used in one or two counties, but that 
plan has no resemblance at all to the 
impartial medical plan under discus- 
sion. A modified plan used in Brook- 
lyn by but a few judges has a stipulation 
which prohibits the expert from being 
called to the stand during the course 
of the trial. His report is used for 
pretrial purposes only. No other county 
has adopted this modified plan. 

The so-called Baltimore plan, which 
is not really in operation, is employed 
by but one judge out of nine in Balti- 
more, and on only rare occasions at 
that. The Bar Association of Balti- 
more and the Bar Association of the 
State of Maryland have both come 
out condemning the plan and con- 
demning it in operation. The impor- 
tant thing, however, is not who has 
said that it is good and who has said 
that it is bad. The important thing 
is what we are doing to the jury 
trial. 


Abatement in Part of Jury Trial 
Dangerous 


If a doctor is going to be allowed 
to decide the questions of causation 
and of disability, we have in effect 
adopted a system of arbitration with 
respect to part of our case. If it is 
allowed to continue and this form of 
arbitration spreads, then why should 
not questions of liability be arbi- 
trated? Why not arbitrate disputes 
with respect to chemistry, engineer- 
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ing and traffic control? All such 
matters could likewise be handled in 
this mechanical fashion. If that were 
started and allowed to spread, it would 
be the end of the adversary system 
as we know it. 

The primary concern is not the 
expertise which men have learned in 
many years at the bar. If there were 
no other reason for perpetuation of 
the adversary system or trial by jury 
than just to allow lawyers to con- 
tinue their way of life, it would be 
no answer at all. However, joined 
with us in this problem is the public, 
because trial by jury in the Anglo- 
Saxon form is the finest method of 
adjudication of truth that the world 
has ever known. When we fight for 
ourselves in this problem, we fight for 
what is dear, near and important to 
the public. 

Therefore, the abatement in part of 
the jury trial is a dangerous thing for 
us. What are lawyers doing when 
they talk about the adoption of plans 
like the ones mentioned? They are 
saying to themselves: “I am abdi- 
cating from my job as the public’s 
lawyer to protect what is important 
for the public and peripherally of im- 
portance for me as an expert in this 
field.” 

We have learned that we don’t 
need the prophylaxis of the impartial 
medical panelist. We have in our 
armamentarium the best prophylaxis 
that has ever been devised—cross- 
examination—but not of a man cloaked 
with the protection of the court’s robe. 
When, on rare occasions, medical doc- 
tors arrive at wild opinions, cross- 
examination is the remedy. It always 
has been and it always will be. 


At the time of writing, I am in the 
midst of a case where a doctor seemed 
to have arrived at a wild opinion with 
respect to the injury in question. The 
plaintiff had suffered a very severe 
comminuted fracture of the heel bone 
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(os calcaneum), with permanent de- 
formity, limp, and inability to work 
at the arduous job which he had had 
as a dock hand. He had suffered a 
boyhood accident with a bicycle, and 
there was some testimony to the ef- 
fect that it had left a scar on one of 
his toes which had caused it to be 
a kind of hammertoe. Amazingly, a 
doctor engaged by the defense came 
in, and said: “Not only does he have 
this hammertoe and some deformity 
in that toe, but this injury is the cause 
of all his disability.” It should be 
noted that this doctor was a neurolo- 
gist dealing with an orthopedic question. 
He went further. I began 
examination on this point and, in 
order to make it definite, I pressed 
questioning concerning injury to the 
toe. He said: “Why, of course, Mr. 
Julien. Don’t you realize that not 
only is that second toe bad, but all 
of his toes are bad?” I asked: “What 
do you mean by ‘bad’?” He said: 
“They are paralyzed.” I said: “Doc- 
tor, do you realize what you are 
saying? You say this man’s toes are 
paralyzed?” He said: “Yes.” Before 
the jury, we had this plaintiff take off 
his shoes and socks, and wiggle his 
toes at the jury. 


This was a form of cross-exami- 
nation easy in this case, but which 
might be more difficult in other cases. 
Skilled counsel with adequate medical 
background can always show up parti- 
sanship on the part of the expert and 
can always destroy the wild opinion 
which comes out of left field. This 
is the prophylaxis—not the impartial 
medical plan. 


cross- 


Of course, some doctors love the 
impartial medical plan. This attitude 
goes back to other things. These 
doctors have always resented cross- 
examination. It may be remembered 
that two years ago the president of 
the American College of Surgeons 
made headlines in the newspapers. 
He said that lawyers were unfair to 
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doctors in cross-examination; that 
lawyers were examining doctors im- 
properly ; and that doctors would have 
to be alerted to take care of this 
problem. Many doctors feel that for 
an expert to be examined within his 
own specialty by a nonspecialist is 
unfair and holds him up to ridicule 
and is an improper procedure. These 
doctors welcome being members of 
an impartial medical plan because 
there they are protected with further 
insulation against the type of cross- 
examination that every litigant in 
this country is entitled to. 


What C. Joseph Stetler, director 
of the law division of the American 
Medical Association, has had to say on 
this subject is worth noting. Speak- 
ing before the American Bar Associ- 
ation in Florida last August, he said: 

“No reputable physician accepts 
as scientific truth the first reports on 
new methods of diagnosis or treat- 
ment. He demands that the results 
of experiments be checked, re-checked 
and examined critically. Yet the same 
physician when vigorously examined 
and cross-examined by counsel even in 
the course of investigation or in the 
course of trial considers it a personal 
affront. All too many physicians con- 
tinue to resent incisive examination.” 


In a similar speech, Mr. Stetler, 
speaking before the American Medi- 
cal Association, said: 


“T personally would hate to see im- 
partial medical testimony seized upon 
by members of the medical profession 
as an avenue of escape for physicians 
from their responsibility as medical 
witnesses, all in the hopes that the 
system will provide a degree of pro- 
tection from cross-examination.” 


He said further: 


“T think it is right and proper for 
doctors to disagree regarding diag- 
nosis and therapy, providing the facts 


(Continued on page 264) 
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The Physician, the Patient 


and the Consent 
By WILLIAM A. KELLY 


This article presents a comprehensive discussion of consent in malpractice 
cases, “medicine’s legal nightmare.” Its author is associate professor of 
law at the University of Kansas Law School, and it is reprinted, with per- 
mission, from the March, 1960 issue of The University of Kansas Law Review. 


ALPRACTICE ACTIONS against physicians have been de- 

scribed by a leading popular periodical as “medicine’s legal 
nightmare.” ? A survey, which appeared in the Journal of the American 
Medical Association,? disclosed that from 1794 to 1955 the reported 
malpractice cases against physicians totaled 1,936. The writer of the 
article also observed that these cases represented only a small fraction 
of the cases filed in the lower courts and estimated that only about 
one in a hundred of such cases ever reached the appellate level. Six 
times as many patients filed actions against their physicians in 1935 
as in 1921. A study made in 1937 disclosed that about 4,000 such 
actions were filed.* A cursory examination of a legal periodical index 
will reveal the large amount of attention now devoted to the problems 
of malpractice by the legal profession. 


Usually medical malpractice is thought of in terms of negligent 
conduct on the part of the physician in the course of the physician- 
patient relationship. Many of the actions, however, are not predicated 
on the law of negligence at all, although this type of malpractice 
undoubtedly is the most frequently litigated. One substantial group 
of cases deals with the unauthorized operation, which is usually char- 
acterized as an assault and battery: 


“In the case at hand, the wrong complained of is not merely negli- 
gence. It is trespass. Every human being of adult years and sound 
mind has a right to determine what shall be done with his own body; 
and a surgeon who performs an operation without his patient’s con- 
sent commits an assault, for which he is liable in damages.” * 


“! Kinkead on Torts, § 375, states the general rule on this subject 
as follows: “The patient must be the final arbiter as to whether he 
will take his chances with the operation, or take his chances of living 


*Silverman, ‘“Medicine’s Legal Nightmare,” The Saturday Evening Post, 
April 11, 1959. 

* Sandor, “The History of Professional Liability Suits in the United States,” 
163 Journal of the American Medical Association 459 (1957). 

* Reagan, Doctor and Patient and the Law (1956), p. 521. 

* Schloendorff v. Society of New York Hospital, 211 N. Y. 125, 129, 105 N. E. 
92, 93 (1914). 
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without it. Such is the natural right 
of the individual, which the law 
recognizes as a legal one. Consent, 
therefore, of an individual, must be 
either expressly or impliedly given 
before a surgeon may have the right 
to operate.’ .. . If a person should 
be injured to the extent of rendering 
him unconscious, and his injuries 
were of such a nature as to require 
prompt surgical attention, a physician 
called to attend him would be justi- 
fied in applying such medical or surgi- 
cal treatment as might reasonably be 
necessary for the preservation of his 
life or limb, and consent on the part 
of the injured person would be im- 
plied. And again, if, in the course of 
an operation to which the patient 
consented, the physician should dis- 
cover conditions not anticipated be- 
fore the operation was commenced, 
and which, if not removed, would 
endanger the life or health of the 
patient, he would, though no express 
consent was obtained or given, be 
justified in extending the operation 
to remove and overcome them.” ® 


“It is a well established rule that 
a surgical operation may not be per- 
formed on a person until the patient, 
if sui juris, consents thereto; or in 
the case of an incompetent no oper- 
ation may be performed by a surgeon 
upon such person until the guardian 
of that incompetent consents to the 
operation; and, if an infant, no oper- 
ation may be performed until consent 
is first obtained of the natural guard- 
ian or of one standing in loco parentis 
to the infant.” ® 


With this brief and general orien- 
tation supplied by the above quo- 
tations, it is the purpose of this study 
to consider these seemingly simple 
and clear statements of law as they 

* Mohr v. Williams, 95 Minn, 261, 268, 104 
N. W. 12, 14 (1905). 


*In re Hudson, 13 Wash. 2d 673, 126 P. 
2d 765, 781 (1942). 
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have been applied in a variety of fact 
situations. 


Generally, the battery committed 
by the physician is not one motivated 
by any personal hostility or desire to 
injure the patient. On the contrary, 
his motive is a merciful one with the 
objective of benefiting the person 
whose bodily integrity he has vio- 
lated. Sometimes, however, the acts 
of the physician could be character- 
ized as an assault and battery in a 
more conventional sense. 


In Keen v. Coleman,’ the defendant 
physician, apparently incensed at the 
refusal of plaintiff to follow his in- 
structions concerning medication, told 
her to get on an operating table so 
that he might treat an infected in- 
cision which had resulted from an 
appendectomy. Despite her violent 
protests and her statement that she 
was pregnant, defendant, under pre- 
text of treating the incision through 
her vagina and uterus, inserted a 
surgical instrument into her womb 
and gave it “a sudden and violent 
whirling motion.” The result was 
dismemberment of the unborn child 
and the infliction of painful injuries 
on the woman. The defendant then 
abandoned the woman, leaving her to 
make her way home as best she could. 
The lower court held that the petition 
was subject to demurrer. On appeal, 
the supreme court reversed and held 
that the petition stated a cause of 
action for an unauthorized operation 
in the absence of an emergency. 


In Wellman v. Drake,® the plaintiff 
screamed out in pain while the de- 
fendant was filling her tooth. The 
defendant ceased work, forcibly re- 
moved her from the dental chair, shook 
her and tore a towel from around her 
neck. The court held that the cause 


* 7 NEGLIGENCE Cases 643, 67 Ga. App. 
331, 20 S. E. 2d 175 (1942). 

* 15 Neciicence Cases 20, 130 W. Va. 
229, 43 S. E. 2d 57 (1947). 
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A physician cannot force the benefit 
of his skill upon a protesting patient. 
He is the master of his own body and, 
absent some overriding social policy, 
even a well-intentioned invasion is a 
battery, Professor Kelly writes. 

* 


of action which was alleged was for 
malpractice, not assault and battery. 
The assault was regarded as a mere 
aggravation of the malpractice, which 
was the failure of the defendant to 
continue the treatment after he had 
exposed a nerve in the tooth. The 
conduct displayed here, and in the 
preceding case, however, would seem 
to involve acts different in nature 
than an invasion which is an incident 
of bona fide medical treatment. 


Ordinarily, the battery occurs as a 
part of the medical treatment being 
administered. It would appear obvi- 
ous that a physician cannot force the 
benefit of his skill upon a protesting 
patient. The patient may prohibit 
any treatment at all, or he may place 
limitations on the extent or manner 
of treatment. He is the master of 
his own body and, absent some over- 
riding social policy,® even a well-in- 
tentioned invasion is a battery. 

In Schloendorff v. Society of New 
York Hospital,’® the plaintiff entered 
the hospital for the purpose of being 
examined while under anesthetic. She 
testified that she had notified the phy- 
sician that there must be no oper- 
ation. While she was under ether, a 
tumor was removed from her abdo- 


°E. g., Buck v. Bell, 274 U. S. 200 (1927) 
(compulsory sterilization); Jacobson v. Massa- 
chusetts, 197 U. S. 11 (1905) (compulsory 
smallpox vaccination). 

* Cited at footnote 4. 

"The statement is applicable to the 
female as well as to the male. It is not 
necessary to obtain consent by the husband 
for an operation on the wife (Burroughs v. 
Crichton, 48 App. D. C. 596 (1919), 4 
A. L. R. 1529). The wife’s consent is 
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men. A directed verdict for the de- 
fendant was sustained by the court 
of appeals, because no master-servant 
relationship existed between the hos- 
pital and the doctors and nurses who 
performed the operation. It was also 
necessary for the court to determine 
the nature of the wrong committed, 
because another defense was that the 
patient had waived any claim for 
negligence by entering a charitable 
institution. The defense was found 
not to be good because the operation 
was a trespass, and no waiver could 
be found in the commission of a for- 
bidden act. Judge Cardozo stated that 
it was a trespass because every adult 
of sound mind has a right to deter- 
mine what shall be done with his 
own body,"' and a surgeon commits 
a battery by performing an operation 
without the patient’s consent.’*? The 
opinion recognized that where an 
emergency exists and it is necessary 
to operate on an unconscious patient 
before consent can be obtained, the 
surgeon can proceed without the pa- 
tient’s consent. The court properly 
found that no emergency existed. 
The patient had considered and had 
rejected the possibility of an oper- 
ation for the correction of any con- 
dition which might be discovered 
during the examination. The discovery 
of a condition which endangered her 
life or health could not imply a con- 
sent in view of the prohibition, even 
though good medical practice might 
have called for an immediate operation. 


In Marshall v. 


went to 


Harter,’ plaintiff 
defendants for an exami- 


valid despite a prohibition by the husband 
(State ex rel. Janney v. Housekeeper, 70 Md. 
162, 16 A. 382 (1889)). In Dritzer v. Citron, 
111 Cal. App. 2d 33, 224 P. 2d 808 (1950), 
consent by the wife alone to a therapeutic 
sterilization was held valid in an action 
brought by the husband. 

” A fortiori, if, as was the case, against 
her expressed wish. 


* 262 S. W. 2d 180 (Ky. Ct. App., 1953). 
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nation of her throat with a laryngo- 
scope. She testified that she told them 
she wanted only a visual examination, 
without any cutting. Evidence that 
her family physician had referred her 
to the defendants for a visual exami- 
nation only, and had so notified de- 
fendants’ receptionist by telephone, 
was excluded by the trial court. As 
a matter of routine procedure, defend- 
ants obtained a clipping of a polyp 
which they found. Defendants testi- 
fied that, prior to the operation, they 
had told plaintiff the examination 
would not be complete without a 
clipping if any abnormality should 
be found. Judgment for the defend- 
ants was reversed on the ground of 
error in the exclusion of the testi- 
mony of the family physician. The 
inference is that if the patient had 
made such a specific prohibition and 
had not withdrawn it, expressly or 
apparently, she would have a cause 
of action for an assault and battery. 
If the defendants felt that the re- 
striction imposed by the plaintiff too 
strictly limited their discretion in the 
exercise of their professional skills 
and services, they could have declined 
to make the examination. In Donald 
v. Swann,* the trial court refused to 
charge that if the patient had pre- 
sented herself to the physician for 
diagnosis, treatment and care, he was 
authorized to use ordinary and usual 
means of diagnosis. It appeared that 
plaintiff had objected to a _ spinal 
puncture. This ruling was affirmed 
on appeal. 


Prohibiting Administration 
of Certain Type of Anesthetic 


In several cases, the patient has 
prohibited the administration of a 
certain type of anesthetic. The court 


administration of a spinal anesthetic 
in violation of an express prohibition 
would be a technical assault and battery. 
Since no actual damages were shown, 
the appellate court refused to set aside 
a judgment for the defendant simply 
to permit the recovery of nominal 
damages. An anesthetist was found 
liable in Woodson v. Huey,'*® because 
he administered a spinal anesthetic in 
violation of express instructions which 
were communicated to the surgeon 
who performed the operation and 
which had been noted by him on the 
chart. Actual damages were shown 
and a verdict for $6,000 was permitted 
to stand. In Chambers v. Nottebaum," 
the plaintiff, an adult, instructed the 
defendant not to use a spinal anes- 
thetic. Subsequently, his mother exe- 
cuted a consent which authorized the 
use of such anesthetic as might be 
necessary. Sodium pentathol was in- 
jected at the beginning of the oper- 
ation, but there was an adverse 
reaction and a spinal block was ad- 
ministered. The jury found that no 
emergency existed which would per- 
mit a violation of the express prohi- 
bition, and a judgment for plaintiff 
was affirmed on appeal. It has been 
suggested earlier that a prohibition 
bars implied consent. In this case, if 
the operation had actually been in 
progress when the necessity for use 
of another anesthetic arose and the 
only other one practical was a spinal 
block, consent to its use should be 
implied. The prohibition was not 
against the use of anesthetics gener- 
ally and, in making the prohibition, 
the patient obviously did not contem- 
plate completion of the surgical pro- 
cedure without anesthetic. Moreover, 
the operation had not commenced, 
and a short delay would have per- 


in Keister v. O’Neil® held that the 


*24 Ala. App. 463, 137 So. 178 (1931). 
*Q NEGLIGENCE Cases 609, 59 Cal. App. 
2d 428, 138 P. 2d 723 (1943). 
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mitted the patient to decide for him- 


2 NEGLIGENCE Cases (2d) 284, 261 P. 2d 
199 (Okla., 1953). 

"06 So. 2d 716 (Fla. 
1957). 


Dist. Ct. App., 
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self whether he wished to change his 
mind in view of the adverse reaction. 
Similarly, if Mary Schloendorff’s ** 
heart had stopped beating while she 
was being examined under ether, this 
would have been such an emergency 
as to imply a consent to open her 
chest cavity and massage her heart. 
Her prohibition, construed reasonably, 
forbade any operation to correct con- 
ditions discovered during the exami- 
nation. Such a prohibition should not 
bar a consent implied by an emer- 
gency not contemplated by the parties 
at the time the prohibition is made. 


In a Kansas case,’® the patient pro- 
tested a spinal injection, but the court 
treated the action as one for negli- 
gence which was the theory stated in 
plaintiff’s petition.”° 


In Rolater v. Strain,” plaintiff con- 
sented to an operation on her foot 


in order to drain an infection. She 
expressly instructed the defendant 
not to remove any bone from her 


foot. During the operation, defendant 
discovered that the sesamoid bone 
was in an unusual position which 
blocked access to the joint which was 
to be drained. There was evidence 
that the bone served no useful pur- 
pose and that serious consequences 
would result from a completion of the 
operation without removing the bone. 
The appellate court affirmed a judg- 
ment in the amount of $1,000 on the 
ground that the removal constituted 
a trespass to which a defense of skill 
and care in the operation was not 


% Schloendorff v. Society York 
Hospital, cited at footnote 4. 

* Zink v. Basham, 15 NEGLIGENCE CASES 
1009, 164 Kan, 456, 190 P. 2d 203 (1948). 

*® Edwards v. Roberts, 12 Ga. App. 140, 76 
S. E. 1054 (1913). 

*39 Okla. 572, 137 P. 96 (1913). 

*™ The court stated that, as men of ordi- 
nary intelligence, the jury could conclude 
that every bone in the body serves some 
useful purpose and that the patient’s un- 
favorable condition was caused by its re- 
moval. Removal of a vestigal structure, 


of New 
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available.** A battery was found in 
Perry v. Hodgson,”* where the father 
of a minor consented to an operation 
intended to relieve lameness caused 
by tuberculosis of the spine. The 
understanding was that the surgeon 
would go only under the skin and clip 
leaders and muscles. The father spe- 
cifically told the surgeon that he did 
not want him to go near the hip joint 
or a tract through which a controlled 
infection drained. A substantial in- 
jury resulted when the surgeon cut 
into the hip joint contrary to these 
instructions. The surgeon defended 
on the ground that he had exercised 
proper skill and care in the operation. 
On appeal, the court stated that the 
issue was not whether the operation was 
properly performed, but whether the 
defendant had exceeded his authority 
in performing the further operation. 


Extraction of Teeth 


In Francis v. Brooks,** a verdict for 
the plaintiff was affirmed where she 
had alleged the extraction of a tooth 
against her objections and there was 
conflicting evidence as to whether she 
had in fact consented. The extraction 
of the tooth left so little bone that 
her jaw was easily broken. Origi- 
nally the petition had alleged only 
malpractice, but an amendment alleg- 
ing the removal without consent was 
made after the statute of limitations 
for an assault and battery had run. 
The amendment was held to be a mere 
incident of the malpractice case and 


the uvula, without consent has been held 
to be battery with at least nominal dam- 
ages recoverable (Reddington v. Clayman, 
6 NEGLIGENCE Cases (2d) 239, 334 Mass. 
244, 134 N. E. 2d 920 (1956)). In Hively 
v. Higgs, 120 Ore. 588, 253 P. 363 (1927), it 
was held that plaintiff was not limited to 
nominal damages for unauthorized removal 
of tonsils, since it was conceded that pain 
would naturally result from the operation. 

* 168 Ga. 678, 148 S. E. 659 (1929). 

* 24 Ohio App. 136, 156 N. E. 609 (1926). 
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not a separate action.”*> In Moscicki 
v. Shor,?® it was held that an unau- 
thorized removal of 23 teeth from an 
unconscious patient, who had insisted 
that only half of them be removed at 
a time, was an assault and battery.*’ 


A less precise prohibition was be- 
fore the court in Dicenzo v. Berg,” 
where plaintiff, prior to an operation 
to alleviate a condition resulting from 
a fractured vertebra, instructed the 
physician: “Don’t go too much up in 
the neck.” The court held that there 
was not sufficient evidence to sustain 
a finding that plaintiff had not con- 
sented to such an operation as was 
considered necessary by the surgeon 
to relieve his affliction. Plaintiff knew 
that his neck would be involved, and 
defendant was justified in relying on 
an apparent consent to exercise his 
best judgment. 


Although the patient has consented 
to a particular procedure, he may, of 
course, withdraw the consent and 
prohibit specified procedure prior to 
the operation. In Corn v. French,” 
plaintiff executed a written consent in 
which she authorized a mastectomy. 
After the removal of her breast, she 
contended that she had not know the 
meaning of the word “mastectomy,” 
that she had told the surgeon not to 
remove her breast, and that he had 
assured her no such operation would 
be performed. While plaintiff was 
held estopped by the consent to deny 
she had authorized the operation, a 
contention that she had subsequently 
withdrawn the consent was held to 
be a jury question. 


If a battery is committed by the 
surgeon when he disregards a prohi- 


* Plaintiff was not required to establish 
her case by expert testimony. 

*107 Pa. Super. 192, 163 A. 341 (1932). 

* Accord, Estrada v. Orwitz, 13 NEGLIGENCE 
Cases 858, 75 Cal. App. 2d 54, 170 P. 2d 
43 (1946); Ehlen v. Burrows, 7 NEGLIGENCE 
Cases 578, 51 Cal. App. 2d 141, 124 P. 2d 
82 (1942). 
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If a battery is committed by the sur- 
geon when he disregards a prohibition 
directed against some particular aspect 
of the operation or against any opera- 
tion at all, it would seem clear that 
one who protests against any sort of 
treatment by the physician would be 
the victim of a battery if the protest 
is ignored. The cases, however, have 
not so held, the author points out. 


bition directed against some particu- 
lar aspect of the operation or against 
any operation at all, it would seem 
clear that one who protests against 
any sort of treatment by the phy- 
sician would be the victim of a battery 
if the protest is ignored. The cases, 
however, have not so held. 


Ollet v. Pittsburg, Cincinnati, Chicago 
& St. Louis Railway Company *° was an 
action for false imprisonment. The foot 
of the plaintiff, a 17-year-old boy, was 
crushed by one of defendant’s trains. 
Over his protest that he wished to be 
treated by his family physician, he was 
taken by the train crew to a hospital 
where his foot was amputated, appar- 
ently still over his protests. The de- 
fendant was found not to be liable on 
the grounds that an emergency ex- 
isted. Apparently the court was also 
applying a rule of sympathy in favor 
of a defendant who, in intention and 
fact, assisted the plaintiff. The court 
said: “The circumstances certainly 
seemed to call for great haste, and one 
who endeavors to assist his neighbor 
who is in great danger and distress 
is certainly not liable for a mistake 
in judgment. .’3 The decision 


* 4 NEGLIGENCE Cases 655, 340 Pa. 305, 
16 A. 2d 15 (1940). 

*5 NEGLIGENCE Cases (2d) 356, 71 Nev. 
280, 289 P. 2d 173 (1955). 

201 Pa. 361, 50 A. 1011 (1902). 

* 50 A., at p. 1011. 
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seems erroneous.** The existence of 
an emergency should not permit even 
a well-intentioned good Samaritan to 
invade another’s person against his 
protests. Perhaps the decision can be 
supported on the ground that a minor 
plaintiff could not effectively prohibit 
treatment when there was an immi- 
nent threat to his life or health. 
Certainly in an emergency where the 
consent of some other person who 
would have the power to give it can 
not be obtained, the protests of one 
non compos mentis or of an immature 
minor should not control. 


Two Colorado cases involved pro- 
test against any treatment whatso- 
ever. In Meek v. City of Loveland,** 
plaintiff, who had been wounded by 
a police officer but against whom no 
charges had been filed, was forcibly 
removed from his home by several 
city officials to the county hospital 
where his leg was amputated. A non- 
suit as to the city officials and the 
operating surgeon was granted by 
the trial court, and on appeal this 
was reversed. The court appeared to 
consider that the city officials might 
be liable for false imprisonment, while 
the operating physician would be liable 
only for negligence. In a later Colo- 
rado case,** plaintiff was treated by 
defendant, who was employed by plain- 
tiff’s workmen’s compensation carrier, 
for a fractured ankle, although plain- 
tiff had ordered him off the case. A 
charge of assault and battery was dis- 
missed because plaintiff also alleged 
negligence and the two were held to 
be wholly inconsistent.** The court 
stated: 


“Negligence in treatment, as alleged 
in the complaint, and treatment with- 


® The court also found that the train crew 
was not acting within the scope of employ- 
ment, but this does not seem to be the 
primary basis for the result. 

* 85 Colo. 346, 276 P. 30 (1929). 

“Cady v. Fraser, 18 NEGLIGENCE CASES 
569, 122 Colo. 252, 222 P. 2d 422 (1950). 
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out employment present basically differ- 
ent claims. . . . The one is based on 
the existence of a contract and au- 
thority for service, and the other upon 
the lack of such contract or authority. 
The one is based on lack of care or 
skill in the performance of services 
contracted for, and the other on wrong- 
ful trespass on the person regardless 
of the skill or care employed. The 
assertion of one is a denial of the 
other.” *° 


Apparently Colorado would recog- 
nize a battery action only when there 
existed no contractual relation be- 
tween the physician and the patient 
—a rare situation. In a subsequent 
Colorado case, where plaintiff con- 
sented to be circumcised and instead 
a vasectomy was performed, the court 
stated that since the plaintiff had con- 
sented to an operation the cause of 
action was not for assault and battery, 
but for negligence. The court de- 
scribed the conduct as not constitut- 
ing negligence in the sense of lack of 
skill, but rather in that degree of care 
owed to the patient in the practice 
of the profession. Plaintiff apparently 
could make a prima facie case by 
proving a sufficiently clear and defi- 
nite contract and the performance of 
the operation in violation of its pro- 
visions.** 


The physician may have received 
consent to perform a specified oper- 
ation or treatment, but during the 
course of the procedure he may dis- 
cover some other condition which, in 
his best judgment, should be corrected. 
If he does so without obtaining the 
consent of the patient or someone 
authorized to act for him, does he 
commit a battery? It is assumed that 


* There was also evidence which indi- 
cated that plaintiff had acquiesced in the 
treatment. 

* 222 P. 2d, at p. 424. 

™ Maercklein v. Smith, 3 NEGLIGENCE CASES 
(2d) 303, 129 Colo. 72, 266 P. 2d 1095 
(1954). 
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in this situation he does not violate 
some specific prohibition laid down 
by the patient. 


Mohr v. Williams 


Perhaps the most cited case deal- 
ing with this problem is Mohr v. 
Williams.** Plaintiff consulted the de- 
fendant concerning difficulty she had 
been having with her right ear. The 
defendant advised an operation to 
which plaintiff agreed. After anes- 
thetizing her, he discovered that the 
left ear was seriously diseased and 
proceeded to perform the same oper- 
ation on the left ear which had origi- 
nally been intended for the right one. 
Plaintiff thereafter filed suit claiming 
that an impairment of hearing resulted 
from the performance of an unauthor- 
ized operation. The court held that 
the operation was an assault and 
battery and that skill in its perform- 
ance would not be a defense. No 
emergency existed because there would 
have been no serious damage to the 
patient as the result of delay until 
consent could be obtained. 


In Paulsen v. Gundersen, a radical 
mastoid operation was performed on 
a patient who had contracted for a 
simple mastoid operation. During the 
course of the operation, a facial nerve 
was severed which caused a paralysis 
of the left side of the face. The court 
stated that if the radical operation 
was performed without consent, ex- 
press or implied, the defendant would 
be guilty of an assault.*° Damages 
should be limited, the court indicated, 
so as to exclude the expense, pain 
and natural or necessary results of 


the simple operation to which there 
had been consent. In Wall v. Brim,” 
plaintiff consented to a simple oper- 
ation for the removal of a cyst from 
her neck. After an incision had been 
made, and while plaintiff was con- 
scious, defendant found that the oper- 
ation would be much more serious 
and fraught with danger. Without 
telling plaintiff of this development, 
he proceeded with the operation dur- 
ing which adjacent nerves were un- 
avoidably injured. It was held that 
plaintiff could recover for a battery 
if the surgeon performed an operation 
different in kind from that consented 
to, or one involving risks and results 
not contemplated. 


The removal of plaintiff's tonsils, 
when she had submitted to an oper- 
ation on the septum of her nose, was 
found to be a battery in Hively v. 
Higgs.*® The court stated that the 
circumstances did not present a case 
of a condition discovered in the course 
of an authorized operation which could 
not have been discovered prior to the 
operation, nor a case where an im- 
mediate operation was necessary to 
save the life of the patient. In Red- 
dington v. Clayman,* it was held that 
an intentional removal of an uvula 
during an operation for removal of 
tonsils and adenoids would be a bat- 
tery. In Thomsen v. Burgeson,** no 
expert testimony was required to es- 
tablish plaintiff’s case in an action for 
removal of uvula and soft palate dur- 
ing an authorized tonsillectomy. The 
plaintiff in Valdez v. Percy ** consented 
to the removal of an enlarged axilla 
gland under her right arm. The gland 
was sent to a laboratory for an 





“Cited at footnote 5. This case was 
overruled on another point in Genzel v. 
Halvorson, 248 Minn. 527, 80 N. W. 2d 854 
(1957). 

"218 Wis. 578, 260 N. W. 448 (1935). 

“Apparently a negligent diagnosis was 
involved. It can be argued that the patient 
does not consent to an operation on the 
basis of a negligent diagnosis. See Mohr 
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v. Williams, 98 Minn. 494, 108 N. W. 818 
(1906), the second appeal of the case. 

“Q NEGLIGENCE Cases 840, 138 F. 2d 478 
(CA-5, 1943). 

“ Cited at footnote 22. 

* Cited at footnote 22. 

“26 Cal. App. 2d 235, 79 P. 2d 136 (1938). 

“2 NecLiceNce Cases 1107, 35 Cal. App. 
2d 485, 96 P. 2d 142 (1939). 
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examination to determine its nature. 
Conflicting reports were received from 
the laboratory—first a report of can- 
cer of the breast and subsequently 
one of Hodgkins’ disease. The sur- 
geon, nevertheless, removed the pa- 
tient’s right breast. The court held 
that evidence as to whether plaintiff 
consented to a removal of her breast 
and as to whether a condition arose 
during an authorized operation which 
required another operation should 
have been submitted to the jury.*® 


A consent to an operation to 
strengthen the ligaments of a patient’s 
spleen did not authorize the removal 
of the spleen in Nolan v. Kechijian.** 
The appellate court reversed the ac- 
tion of the trial court in granting the 
defendant a nonsuit, and it held that 
to that point there was no evidence 
that the removal was incidental to the 
operation consented to or that re- 
moval was pathologically necessary. 


Bennan v. Parsonnet 


An often-cited case, which reached 
a result contrary to Mohr v. Williams,*® 
is Bennan v. Parsonnet.*® The patient 
had consented to an operation to re- 
pair a hernia on his left side. After 
the operation was under way, the 
surgeon found a hernia which was in 
danger of strangulation on the right 
side. He then repaired this hernia 
rather than the one diagnosed earlier. 
In an assault and battery action, the 
trial court charged the jury that the 
operation would be a legal wrong if 
not consented to, but that if, after 
the patient was unconscious, a con- 
dition was discovered which endan- 
gered the patient’s life or health, the 
consent of the patient should be in- 


“Although the court spoke in terms of 
assault and battery, it is interesting to note 
that the case eventually reached the Su- 
preme Court of California on the issue of 
negligence. Valdes v. Percy, 217 P. 2d 422 
(1950). 
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ferred. On appeal, judgment for the 
plaintiff was reversed on the ground 
that the common law view, as stated 
in Mohr v. Williams and as incorpo- 
rated in the instructions given by the 
trial court, must be modified because 
of the use of anesthetics. The court 
stated that it was no longer possible 
to obtain consent during an operation 
and that often a complete diagnosis 
could not be made until the patient 
had been anesthetized. Under such 
conditions, the court felt the surgeon’s 
acts should not be circumscribed within 
the limits of an actual surgical emer- 
gency. If the patient has not chosen 
someone to act for him during his 
period of unconsciousness, the court 
stated that the law will recognize the 
surgeon himself as the representative 
of the patient for the purpose of de- 
termining what procedure is necessary. 
There would be a limitation upon the 
surgeon that he cou!d not operate upon 
a patient against his will or perform 
upon him any operation of a sort dif- 
ferent from that to which he had 
consented or which involved risks and 
results of a kind not contemplated. 
The acts of the surgeon as the repre- 
sentative of the patient would be such 
only within the general line of the 
treatment which had been agreed 
upon. 


The result of the Bennan case seems 
correct. It could be justified on an- 
other ground. It appears that a true 
emergency existed, since the hernia 
was in danger of strangulation with 
death a probable result. Factually, 
the case would seem to fall within 
the emergency exception which was 
recognized in Mohr v. Williams, but 
which was not applied because there 
was no emergency. Here the court 


“ 16 NEGLIGENCE Cases 1008, 75 R. I. 165, 
64 A. 2d 866 (1949). 
“ Cited at footnote 5. 


“83 N. J. L. 20, €3 A. 948 (1912). 
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regarded it as too restrictive on the 
surgeon. The result of the Mohr case 
seems unsound. While there was no 
emergency to permit a privilege or 
fictional implied consent, an express 
consent had been given which should 
have permitted a reasonable exten- 
sion of surgery—a reasonable exten- 
sion being one which is designed to 
relieve the complaint of the patient, 
be it ear trouble or abdominal pain, 
and which does not materially in- 
crease the risk contemplated by the 
patient. There should be no need, 
however, to indulge in another fiction 
by transforming the surgeon into a 
representative of the patient for the 
purpose of determining what shall be 
done or to give consent to himself. 


Stone v. Goodman 


Facts similar to Bennan are found 
in Stone v. Goodman.*’ Consent was 
given to operate on an umbilical hernia 
and a hernia on the right side. After 
repairing the umbilical hernia, the sur- 
geon discovered another hernia on 
the left side on which he operated. 
Although plaintiff alleged that the 
operation was performed without his 
consent, the court used language which 
indicated that, in such a situation, the 
surgeon would not be liable in the 
absence of a showing that he improp- 
erly exercised his judgment or failed 
to use ordinary skill—a test normally 
applied in a negligence malpractice 
case, not one involving an unauthor- 
ized operation. The Bennan case was 
not cited. In McGuire v. Rix," the 
court, without referring to the Ben- 
nan case, stated that the use of anes- 
thetics has modified the common law 


"241 App. Div. 290, 271 N. Y. S. 500 
(1934). 

"118 Neb. 434, 225 N. W. 120 (1929). 

"In the appellate decisions handed down 
from 1946 to 1955, the plaintiff in 70 per 
cent of the cases was of the female sex. 
Sandor, article cited at footnote 2. 


"85 Okla. 62, 204 P. 270 (1922). 
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rule. The case was decided, however, 
on the ground that plaintiff had actu- 
ally consented by her conduct. 


Abdominal Surgery 
on Female Patients 


Abdominal surgery performed on 
female patients has given rise to a 
number of cases.*? In King v. Carney,** 
plaintiff, who had been informed by 
her family doctor that the reason for 
frequent miscarriages was a lacerated 
uterus, told the defendant she wanted 
to be “fixed up” so she could bear 
children. After making an incision, 
the defendant-doctor found she could 
never bear children because her 
Fallopian tubes were sealed and full 
of pus and her ovaries were badly 
infected. While plaintiff was under 
the anesthetic, the surgeon removed 
the diseased organs. A judgment for 
plaintiff was reversed because the trial 
court excluded testimony regarding 
the diseased condition of the organs 
and the danger to plaintiff's health 
and life if they were not removed. 
The court stated that if, in the course 
of an authorized operation, the physi- 
cian should discover a condition not 
anticipated * before the operation 
which, if not corrected, would endan- 
ger the life or health of the patient, 
he would be justified in extending the 
operation without express consent. 
The holding of the case was that 
patient’s directions authorized the de- 
fendant to perform a diagnostic opera- 
tion and to perform such operation as 
might be necessary to effect a cure. 
There was no violation of an express 
prohibition © and, although the court 
referred to consent implied from the 


“See Pratt v. Davis, 224 Ill. 300, 79 N. E. 
562 (1906), in which liability was found 
where the defendant decided before the 
operation that he was going to remove 
plaintiff's diseased ovaries and uterus, but 
did not reveal his intention nor attempt to 
secure consent for an operation of that 
character. 

* See Rolater v. Strain, cited at footnote 21. 
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existence of an emergency, there was 
an actual consent by the patient to do 
what was necessary with the implied 
limitation that nothing be done which 
would prevent her bearing children. 


Liability for a battery was found in 
a Kentucky case ® where a patient’s 
Fallopian tubes were removed during 
an authorized appendicitis operation. 
An instruction to the effect that if 
the defendant was expressly author- 
ized to operate for appendicitis and 
found in the course of the operation 
that plaintiff's Fallopian tubes were 
in a diseased condition and that in his 
judgment, in the exercise of ordinary 
care and skill, such condition if not 
removed would have endangered 
plaintiff’s life and health, then the 
defendant was justified in removing 
the diseased tubes even though no 
express consent was obtained or given 
was held to be error. The instruction 
was bad because it failed to distin- 
guish between a condition which 
might endanger the patient’s life or 
health in the future and an immediate 
emergency in the sense that the tubes 
were in such a condition that they 
might have ruptured immediately or 
that a later operation might have un- 
duly endangered the plaintiff. The 
result is reconcilable with King v. Car- 
ney,*” although in the latter case the 
court did not so carefully consider the 
factors which would create an emer- 
gency. In the Oklahoma case, the 
facts disclosed actual consent, so con- 
sent implied by an emergency was not 
necessary. 


Kennedy v. Parrott 


The case most closely following 
Bennan v. Parsonnet ** is Kennedy v. 
Parrott,°° where the surgeon, while 
performing an authorized appendec- 
tomy, discovered some enlarged fol- 


licle cysts on the patient’s ovaries. 
Although no immediate emergency 
existed, the surgeon punctured them. 
The court stated that where an in- 
ternal operation is necessary, both the 
patient and the surgeon know that 
there can be no definite diagnosis until 
after an incision has been made. 
Under such circumstances, the court 
continued, the surgeon, absent proof 
to the contrary, may extend the oper- 
ation to correct any abnormal or dis- 
eased condition in the area of the 
original incision whenever he, in the 
exercise of his sound professional 
judgment, determines that correct 
surgical procedure requires an exten- 
sion. The court would not limit the 
right to extend an operation only to 
a situation where an emergency ex- 
isted. As in the Bennan case, the court 
said that the law will appoint the 
surgeon as the agent of the patient 
when no other has been appointed. 
Despite the reference to the area at 
the incision, the authority, however, 
would apparently not extend to a 
different operation or to one involving 
risks and results of a kind which were 
not contemplated. Here the operation 
was in the immediate area of the 
original incision and was apparently 
a simple one with slight risk. There 
is an obvious difference between punc- 
turing a cyst and performing a total 
or subtotal hysterectomy. Although 
this court found no battery, a verdict 
for nominal damages only would prob- 
ably be all that would have been al- 
lowed in other jurisdictions “adhering 
to the fetish of consent,” © since plain- 
tiff apparently could show no dam- 
ages resulting from the operation. 


In two other cases involving the 
extension of an appendectomy, the 
physician was found not to have com- 
mitted a battery. The surgeon in 





" Tabor v. Scobee, 254 S. W. 2d 474 (Ky. 
Ct. App., 1951). 

* Cited at footnote 53. 

* Cited at footnote 49. 
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5S Necticence Cases (2d) 714, 243 N. C. 
355, 90 S. E. 2d 754 (1956), 56 A. L. R. 2d 
686 (1957). 

“90 S. E. 2d, at p. 758. 
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Russel v. Jackson™ had been em- 
ployed to remove plaintiff’s appendix 
and straighten the position of her 
uterus, but was told to do nothing 
which would impede pregnancy. Dur- 
ing the course of the operation, he 
discovered that her Fallopian tubes 
and ovary were adhered to the uterus 
and that there was a cyst on one 
ovary. In correcting the condition, a 
portion of an ovary was removed. 
The court found that the defendant 
did not violate the prohibition and 
that what he did was within the scope 
of what he was requested to do— 
straighten the uterus. In Rothe v. 
Hull, a general authorization for the 
physician to use his best judgment 
was held to be a consent to the re- 
moval of Fallopian tubes during an 
emergency operation in which the pa- 
tient’s appendix was also removed. 
During an external examination, he 
had told plaintiff he found an enlarged 
and tender structure in the tube region. 


Although an appendix was admit- 
tedly removed without consent in /n 
re Johnson’s Estate, it was error to 
submit the issue to the jury where 
plaintiff's physician testified that the 
appendix should have been removed 
and there was no evidence that its 
removal caused any damages for 
which plaintiff sought to recover. The 
existence of an emergency was held 
to justify the removal of an acute 
appendix during an operation for what 
had been diagnosed as a tubal preg- 
nancy in Barnett v. Bachrach.** 


The performance of a subtotal hys- 
terectomy was held not to be a battery 
in Wheeler v. Barker. Plaintiff had 


"18 NEGLIGENCE Cases 668, 37 Wash. 2d 
66, 221 P. 2d 516 (1950). 

“10 NEGLIGENCE Cases 756, 352 Mo. 926, 
180 S. W. 2d 7 (1944). 

#145 Neb. 333, 16 N. W. 2d 504 (1944). 

“34 A. 2d 626 (D. C. Munic. Ct. App., 
1943). 

*92 Cal. App. 2d 776, 208 P. 2d 68 (1949). 

20 NEGLIGENCE Cases 693, 109 Cal. App. 
2d 832, 241 P. 2d 1028 (1952). 
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signed a general consent form which 
authorized whatever operation might 
be decided to be necessary or advis- 
able. This was held to furnish the 
basis for the admission of evidence 
tending to show that a necessity, 
which the court deemed equivalent to 
an emergency, existed for the removal 
of two thirds of plaintiff’s uterus. 
Plaintiff contended that she had con- 
sented only to the removal of her 
right ovary. A subsequent California 
case, Danielson v. Roche,®* considered 
the effect which should be given to 
a similar general consent. Defendant 
had diagnosed plaintiff’s severe ab- 
dominal pains as appendicitis and 
recommended an immediate operation. 
In addition to the appendix, he re- 
moved a part of plaintiff’s Fallopian 
tubes which he found to be infected. 
Uncontradicted expert testimony on 
behalf of the defendant was to the 
effect that the operation was neces- 
sary to save the patient’s life, because 
of the danger which existed from the 
possibility of free pus in the abdomen. 
The court held that the operation was 
proper not only because of the exist- 
ence of an emergency, but also because 
the written consent was interpreted to 
cover such an eventuality—that is, 
such services and operations as might 
be deemed advisable or necessary.” 


In Wells v. Van Nort,®* plaintiff sub- 
mitted herself for an appendectomy 
and the defendant removed her Fal- 
lopian tubes which he found diseased. 
There had been no discussion of such 
a possibility,** and the physician had 
assured her the operation would be a 
simple one. It appeared that if the 


"Cf. Valdez v. Percy, cited at footnote 45, 
where a general consent was not construed 
as a consent which would authorize the 
performance of operations other than the 
one agreed upon. 

*100 Ohio St. 101, 125 N. E. 910 (1919). 

In Rothe v. Hull, cited at footnote 62, 
there was evidence that plaintiff and de- 
fendant discussed the possibility that the 
tubes were diseased. 
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Although the patient may not express- 
ly consent and although no emergency 
exists which creates an implied con- 
sent, a consent may be implied from 
the conduct of the patient or from 
surrounding circumstances. 


tubes had not been removed, plaintiff 
would have been back in the hospital 
within two or three months, The 
court reversed the trial court which 
had entered judgment for the defend- 
ant, and it stated that since plaintiff 
testified she had not consented to any 
other operation than the removal of 
her appendix, the case should have 
gone to the jury for a determination 
as to whether she had assented—ex- 
pressly or impliedly. The court did 
not consider the question of justifica- 
tion by emergency. A petition which 
alleged an unauthorized removal of 
plaintiff’s appendix when she had sub- 
mitted to an operation for removal of 
her ovaries was held to state a cause 
of action in Church v. Adler.*® Against 
a contention that the operation had 
benefited her, the court said that a 
removal of the appendix without con- 
sent would be a tort for which at least 
nominal damages could be recovered. 


In Beringer v. Lackner," a vaginal 
hysterectomy was performed because 
of difficulties encountered in attempting 
a curettement. A judgment for the 
defendant was reversed because there 


350 Ill. App. 471, 113 N. E. 2d 327 
(1953). 

"14 NEGLIGENCE Cases 1125, 331 Ill. App. 
591, 73 N. E. 2d 620 (1947). 

7108 Okla. 263, 236 P. 406 (1925). 

™ See Hershey v. Peake, 115 Kan. 562, 223 
P. 1113 (1924). 

* Restatement of Torts (1934), Sec. 50: 
(1) “An actual assent is given by words 
or conduct which are intended to express a 
willingness to submit to the invasion and 
are so understood by the person invading 
the interest.” (2) “An apparent assent is 
given by words or conduct which, while not 
intended to express a willingness to submit 
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was no evidence to show actual con- 
sent, an emergency, or that it was im- 
practical to obtain consent from one 
who would be qualified to give a con- 
sent for the unconscious patient. A 
petition which alleged an unauthorized 
removal of Fallopian tubes during a 
Caesarean section was held not to be 
barred by the statute of limitations 
applicable to assault and battery ac- 
tions in an Oklahoma case, White v. 
Hirshfield.*? The defendant’s conduct 
was described as a technical assault 
and battery, but the court said that an 
assault and battery committed by a 
physician on his patient is also a vio- 
lation of a duty. For the purpose of 
the statute, the plaintiff was permitted 
to waive the technical assault and 
battery and rely on the right to re- 
cover damages by reason of the wrong- 
ful and unskillful acts of the physician.” 


Although the patient may not ex- 
pressly consent and although no em- 
ergency exists which creates an implied 
consent, a consent may be implied 
from the conduct of the patient or 
from surrounding circumstances."* Thus 
a woman who held out her arm to a 
ship’s surgeon was held to have con- 
sented to a vaccination.”*> A man who 
submitted himself to the care of a 
physician for the removal of a foreign 
object from his eye was held to have 
consented to a removal by surgery, 
not just by magnet.”® 


In Hall v. U. S.,™ the wife of a serv- 
iceman brought an action under the 


to the invasion, would be understood by a 
reasonable man to be so intended and are 
so understood by the person invading the 
interest.” 

* O’Brien v. Cunard Steamship Company, 
154 Mass. 272, 28 N. E. 266 (1891). 

* Adams v. Boyce, 3 NEGLIGENCE CASES 
694, 37 Cal. App. 2d 541, 99 P. 2d 1044, 
cert. den., 4 NEGLIGENCE Cases 743, 311 U. S. 
694 (1940). 

"5S NEGLIGENCE Cases (2d) 1037, 136 F. 
Supp. 187 (DC La., 1955), aff’d, 5 Nectr- 
GENCE Cases (2d) 1425, 234 F. 2d 811 (CA-5, 
1956). 
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Federal Tort Claims Act, claiming 
that specific consent should have been 
obtained for the administration of a 
spinal anesthetic. Consent was im- 
plied in fact in that she entered the 
hospital for the purpose of being de- 
livered, knew that childbirth was 
painful, knew that some anesthetic 
would be used, and was aware that 
others with whom she talked had been 
so anesthetized. It is interesting to 
note that under the interpretation of 
the Federal Tort Claims Act in Moos 
v. U. S.,7 she could not have re- 
covered if a battery had been found. 
A judgment for the defendant was af- 
firmed in Knowles v. Blue,”® where the 
plaintiff, with knowledge that skin 
grafting might be necessary, requested 
the defendants to furnish surgical and 
medical attention for the reasonably 
necessary and proper treatment of his 
feet. The act complained of was the 
grafting of skin from the patient’s 
thigh to an ulcerated condition on his 
feet. 


The court in Franklyn v. Peabody,*° 
found no consent where the plaintiff 
submitted to an operation to correct 
a stiff finger. After the anesthetic 
was administered and the hand was 
opened, the surgeon discovered that 
adhesions made necessary the sheathing 
of each tendon in added fascia. Fascia 
was obtained from the patient’s leg 
and transferred to the hand. The 
court found that the patient had not 
consented expressly and that there 
was no emergency which authorized 
the operation. To the extent that the 
court found no emergency, the de- 
cision seems correct. It does appear, 
however, that a consent in fact existed 
since what was done, as in the cases 
discussed above, was something which 
had not been prohibited by the patient 
and was a procedure followed to ac- 

™3 NEGLIGENCE Cases (2d) 805, 118 F. 
Supp. 275 (DC Minn., 1954). 


* 209 Ala. 27, 95 So. 481 (1923). 
"249 Mich. 363, 228 N. W. 681 (1930). 
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hieve the result sought by the patient 
which did not materially increase the 
risk. Liability in such a case should 
be for negligence, if any, and not for 
an assault and battery. 


Consent to surgical procedure was 
found to be implied from the plain- 
tiff’s conduct in McGuire v. Rizx.™ 
Plaintiff had suffered a broken ankle 
and, after manual manipulation had 
failed to reduce it, she went to the 
hospital where the defendant, a surgeon, 
was called into the case. An appre- 
ciation of the seriousness of the situa- 
tion was shown by her request to the 
surgeon not to cut off her foot. She 
then consented to the administration 
of an anesthetic. After manual ma- 
nipulation, the surgeon cut into her 
foot so that he could set the bones. 
In Baxter v. Snow,®? the plaintiff con- 
sulted the defendant regarding a hear- 
ing difficulty in his left ear. A catheter 
was used in the treatment. Plaintiff 
claimed that this was unauthorized 
and resulted in a loss of hearing in the 
ear. The court said that the case was 
not one of treatment without consent, 
express or implied, since the plaintiff 
had submitted himself to treatment of 
the ear and had submitted voluntarily 
to the insertion of the catheter. 


In Gould v. Kerlin,®? the defendant 
had written plaintiff's family physician 
a letter in which he outlined the pro- 
cedure he intended to follow in re- 
moving an ovarian tumor. Subsequently, 
and after her physician had given her 
the letter, she presented herself to the 
defendant for the operation. After the 
operation, plaintiff contended she had 
consented to an operation through the 
wall of her abdomen but not to a 
lower or rectal operation, which was 
the method outlined in the letter writ- 
ten by the defendant. The court found 


™ Cited at footnote 51. 
"78 Utah 217, 2 P. 2d 257 (1931). 
* 192 Ill. App. 427 (1915). 
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the defendant had no knowledge that 
plaintiff objected to that procedure 
and a reasonable inference was that 
it was done with her knowledge and 
consent. The resolution of a fact ques- 
tion against the defendant brought 
about a contrary result in Throne v. 
Wandell.** Plaintiff was given a den- 
tal card by her dentist when she was 
referred to the defendant for X rays. 
The card contained a legend, “Kindly 
mark teeth to be extracted,” and de- 
fendant extracted six teeth which had 
been marked on the chart. Plaintiff 
testified that she did not know what 
the card contained and that she had 
told the defendant she had come for 
an examination. Defendant’s witness 
testified that defendant asked what 
teeth were to be extracted and plain- 
tiff answered that they were indicated 
on the card. Plaintiff also testified 
that she protested when she realized 
that an anesthetic was being adminis- 
tered. The jury’s special verdict was 
in favor of the plaintiff, but a new 
trial was ordered unless plaintiff should 
remit a portion of the damages awarded. 


Claims Against Surgeon 
for Doing Less Than Agreed to 


In contrast to the preceding cases, 
claims for assault and battery have 
also been asserted against the surgeon 
on the ground that he did. less, rather 
than more, than he had agreed to do. In 
Britton v. Hartshorn,®* the patient had 
consented to an operation for the re- 
moval of a uterine tumor which, until 
the operation, could not be definitely 
diagnosed as to its nature. After 
making a preliminary incision for in- 
spection purposes, the surgeon dis- 
covered a fibroid tumor which would 
have been dangerous to remove with 
the equipment and assistance avail- 
able at that hospital. The court held 
it was proper to refuse an instruction 


that consent for removal of a tumor 
did not authorize a lesser operation 
such as the one performed, where the 
procedure was discontinued because 
of a discovery during the course of 
the operation of a condition which 
made immediate removal hazardous 
and therefore inadvisable. A similar 
result was reached in Huttner v. Mac- 
Kay,®® where it was contended that 
consent to remove a tumor by a crani- 
otomy did not authorize an explora- 
tory craniotomy. The operation which 
was performed was not exploratory in 
the diagnostic sense, but during the 
operation the surgeon found that the 
tumor could not be removed without 
grave risk to the life of the patient. 
The court held that the authority to 
remove the tumor carried with it the 
implied authority not to do so when 
death would be the most probable 
result. 

In each of the cases, the surgeon 
might have been guilty of negligence 
by virtue of his failure to complete 
the operation. In each, negligence 
might have been found had he pro- 
ceeded with it. Since the surgeon in 
such a case has entered upon the oper- 
ation which was authorized, it does 
not seem that a battery should be 
found in a failure to complete it. The 
question should be whether he has 
properly performed his duty to his 
patient. 

The surgeon may be confronted with 
a situation in which he finds it neces- 
sary to repair or correct conditions 
which were caused by the surgery 
which was authorized. In Delahunt 
v. Finton,®*" defendant passed a filiform 
bougie through plaintiff's urethral 
passage while plaintiff was under 
anesthetic. Plaintiff had consented to 
a diagnostic operation. The bougie 
looped and could not be withdrawn. 


The court held it was proper for the 


“176 Wis. 97, 186 N. W. 146 (1922). 
*113 Conn. 484, 156 A. 48 (1931). 
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The surgeon may be confronted with 
a situation in which he finds it nec- 
essary to repair or correct conditions 
which were caused by the surgery that 
was authorized. Whether the condi- 
tion which requires correction was 
created negligently or without fault 
should not be a deciding factor. 
me 


surgeon to operate to remove the 
bougie without the consent of the 
patient because he was confronted 
with an emergency. Consent to the 
removal of an impacted wisdom tooth 
was held to be consent to repair a 
fracture of the jaw which occurred 
during the extraction. The court said 
that an emergency existed and that, 
under such circumstances, it would 
be the duty of the defendant to repair 
the jaw.** A later operation to re- 
move a needle which had been left in 
plaintiff’s abdomen during an author- 
ized operation was held, in Higley v. 
Jeffrey,*® not to be a second and inde- 
pendent operation, but merely inci- 
dental to the main operation. The 
court reasoned that the operation 
would not be complete until the needle 
was removed. In Barnett’s Adminis- 
trator v. Brand,® the court held that 
the failure of the defendant physician 
promptly to open an incision and ex- 
plore for and remove a pad which had 
been left in the abdomen after an 
operation was evidence of negligence. 


The defendant in Gist v. French™ 
failed to tie off an artery severed during 
an operation and, several days later, 
performed another operation to cor- 
rect the condition. A verdict for the 
plaintiff was sustained on the ground 


*® Preston v. Hubbell, 16 NEGLIGENCE CASES 
176, 87 Cal. App. 2d 53, 196 P. 2d 113 
(1948). 

"44 Wyo. 37, 8 P. 2d 96 (1932). 

” 165 Ky. 616, 177 S. W. 461 (1915). 

"5 NEGLIGENCE Cases (2d) 432, 136 Cal. 
App. 2d 247, 288 P. 2d 1003 (1955). 
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that defendant was negligent. With 
reference to the question of consent, 
however, the court stated that a phy- 
sician could not negligently create a 
pathological condition in a patient 
and then operate without consent of 
the patient and without telling her 
what had happened. Failure to allege 
that an operation, performed to tie off 
a vein which was torn in the course of 
treatment, was unauthorized was fatal to 
plaintiff’s case in Gregoris v. Manos.*? 
The court said that if plaintiff had 
alleged an operation without consent, 
plaintiff would have been entitled to 
a charge that he should recover—if 
the jury found no consent to the oper- 
ation. It appears, however, that the 
entire course of treatment had been 
different from that described to the 
patient by the physician. In Markart 
v. Zeimer,®** plaintiff alleged that in the 
course of a hernia operation the de- 
fendants negligently closed off the 
blood to his right testicle and negli- 
gently made an incision in the testicle. 
In another count, he alleged the fore- 
going and also that a second opera- 
tion in which the testicle was removed 
was performed without his consent. 
Verdict for the plaintiff was reversed 
on the ground that since there was no 
evidence of negligence in the first 
operation, that issue should not have 
been presented to the jury. The court 
said that if the issue of the unauthor- 
ized operation alone had been sub- 
mitted, a finding in favor of the plaintiff 
might have been sustained.™ 


Whether the condition which re- 
quires correction was created negli- 
gently or without fault should not be 
a deciding factor. If the surgeon dis- 
covers the condition at a time when 


"40 N. E. 2d 466 (Ohio Ct. App., 1941). 

"67 Cal. App. 363, 227 P. 683 (1924). 

“Plaintiff alleged the operation was per- 
formed against his express will and consent. 
If such a prohibition was made, plaintiff 
should have prevailed. 
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consent cannot be obtained and if the 
condition, unless promptly corrected, 
endangers the patient’s life or health, 
he should be privileged to correct it 
although it was caused by his own 
negligence. Liability should then be 
determined by expert testimony as to 
whether a reasonable doctor would 
consider that an emergency existed. 


Mistake in Identity 

Mistake in identity may give rise to 
a battery. If the treatment which is 
administered by the physician was in- 
tended for someone other than the 
plaintiff but, as a result of a mistake, 
is administered to the plaintiff, the 
physician cannot defend on the ground 
of a nonnegligent mistake or a good 
faith belief in the existence of a privi- 
lege because the infliction of the 
legally harmful or offensive contact 
on the plaintiff was an intentional 
act.*° Physicians have been held lia- 
ble for administering a blood transfu- 
sion intended for another patient,” 
for subjecting a patient to a spinal 
puncture intended for another * and 
for washing out the antrum of a 
patient as the result of confusion with 
another.” Surprisingly, only in the 
latter case was liability based on a 
finding of an assault and battery. In 
the other two cases, the courts char- 
acterized the conduct as negligent— 
probably because the plaintiffs appar- 
ently alleged and proved negligence. 
Since the act was intentional, how- 
ever, no requirement should be made 
that a plaintiff further establish that 


* Harper and James, Torts (1956), Vol. 1, 
Sec. 3.3; Prosser, Torts (1955), Sec. 17. 

“Necolayff v. Genesee Hospital, 296 N. Y. 
936, 73 N. E. 2d 117 (1947). 

"Gill v. Selling, 125 Ore. 587, 267 P. 812 
(1928), 58 A. L. R. 1556 (1929), aff'd mem. 
on reh’g, 126 Ore. 584, 270 P. 411 (1928), 
58 A. L. R. 1560 (1929). 

* Samuelson v. Taylor, 160 Wash. 369, 295 
P. 113 (1931). 

5S NEGLIGENCE Cases (2d) 98, 225 F. 2d 
705 (CA-8, 1955). 
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the mistake as to identity was a negli- 
gent one. 


Operation on Wrong Part of Body 


Another type of mistake may occur 
when the physician, who has the pro- 
tection of a valid consent to operate 
on or treat a particular part of the 
body, operates on another part of the 
body by mistake. In Moos v. U. S.,” 
plaintiff had entered a_ veterans’ 
hospital for an operation on his left 
leg and hip. Instead, through inad- 
vertence, a government surgeon per- 
formed an unnecessary and uncalled-for 
operation on his right leg and hip. 
The complaint alleged negligence in 
performance of the wrong operation. 
The court held that plaintiff had stated 
a claim for an assault and battery and, 
therefore, no recovery could be had 
under the Federal Tort Claims Act.?” 
Under Minnesota law, the court stated, 
there would be liability for an assault 
and battery regardless of lack of in- 
tent or negligence.*" A similar mis- 
take was made in a Michigan case 
where the defendant became confused 
and operated on plaintiff's left leg 
rather than on the right one. No 
cause of action for assault and battery 
was found since the only issue averred 
and tended to be established by the 
proof was a negligent mistake in oper- 
ating on the wrong leg. The court also 
apparently regarded the general con- 
sent to the operation sufficient to bar 
a claim based on a battery. It, how- 
ever, does not appear that the court 
would require plaintiff to establish 


728 USC Sec. 2680(h) (1952). See 38 
Minnesota Law Review 890 (1954), which 
criticizes this result on the ground that 
only deliberate attacks were to be excluded. 

In the district court opinion, Moos v. 
U. S., cited at footnote 78, the court inti- 
mated that under the facts a claim could 
also be made for negligence, but that in 
a claim under the Federal Tort Claims Act 
the negligence claim could not be segregated. 
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a prima facie case by expert testi- 
mony. In a New York case,’” no 
necessity for expert testimony was 
found to exist where the cause of ac- 
tion was for negligence in the extrac- 
tion of the wrong tooth by the defendant 
dentist, since the want of skill or care 
was so obvious. 


As a result of reading an X ray 
improperly, the defendant in Hershey 
v. Peake***® extracted teeth from the 
wrong side of the plaintiff’s mouth. 
Defendant contended that the action 
was one for an assault and battery 
and was barred by the statute of limi- 
tations applicable to such actions, but 
the court held the mistake to be negli- 
gence rather than assault and battery.’™ 
A distinction was drawn between as- 
sault and battery on the one hand and 
negligence constituting malpractice 
on the other, on the basis that the 
former is intentional and the latter 
unintentional.’ The court apparently 
reasoned that since the defendant did 
not intend to extract the teeth which 
he extracted, he did not do so inten- 
tionally. This is not so; his act was 
an intentional one in the sense that he 
did exactly what he intended to do— 
extract the teeth—albeit under the 
mistaken belief that he was privileged 
to do so. His act was one which, if 
not consented to, would inflict a harm- 
ful or offensive contact upon the 
plaintiff and so would be a battery.’ 
Perhaps the case can be explained on 
the ground that a claim for a battery 


™ Griffin v. Norman, 192 N. Y. S. 322 
(App. T., 1922) 

** Cited at footnote 73. 

™ Accord, McCless v. Cohen, 158 Md. 60, 
148 A. 124 (1930); Krompholtz v. Hyman, 
70 Pa. Super. 581 (1919). 

*® Maddox v. Neptune, 3 NEGLIGENCE CASES 
(2d) 108, 175 Kan. 465, 264 P. 2d 1073 
(1953). 

* Restatement of Torts (1934), Sec. 18. 

“While an unauthorized operation is, 
in contemplation of law, an assault and 
battery, it also amounts to malpractice, 
even though negligence is not charged.” 
(Physicians’ and Dentists’ Business Bureau 
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An assent to an operation which has 
been secured by fraudulent misrepre- 
sentations as to the nature of the act 
to be performed would be no consent 
and the operation would be a battery. 


was outlawed by the statute of limita- 
tions, while an action for negligence 
was not. It appears reasonable that 
a plaintiff upon whom a battery has 
been committed by his physician 
should not be barred by the statute of 
limitations before the time the statute 
would run on a concurrent act of 
negligence by the physician. Whether 
the claim be based on battery or negli- 
gence, it is still a wrong committed 
in the course of the physician-patient 
relationship,’” and, regardless of any 
classification of conduct as an inten- 
tional tort, an unintentional tort, or a 
breach of contract, the limitation 
period should be the same.’ 


An assent to an operation which 
has been secured by fraudulent mis- 
representations as to the nature of the 
act to be performed would be no con- 
sent and the operation would be a 
battery. In Hobbs v. Kizer,® the 
plaintiff, who had been the mistress 
of the defendant, became pregnant. 
Under the representation that she had 
an abcess in her vagina, the defendant 
performed an abortion. It was held 
that no true consent existed and that 
plaintiff could recover damages for 


v. Dray, 5 NEGLIGENCE Cases 865, 8 Wash. 
2d 38, 111 P. 2d 568, 569 (1941).) Accord, 
Maercklein v. Smith, cited at footnote 37; 
Bakewell v. Kahle, 19 NEGLIGENCE Cases 726, 
125 Mont. 89, 232 P. 2d 127 (1951); White 
v. Hirschfield, cited at footnote 72. 

In Travis v. Bishop, 143 Kan. 283, 54 
P. 2d 955 (1936), the court held that a 
petition which alleged a breach of contract 
by the physician was an action in mal- 
practice and so would be barred by the 
statute of limitations applicable to malprac- 
tice actions rather than the longer one 
applied in contract actions. 

1° 236 F. 681 (CA-8, 1916). 
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injuries which resulted. In Birnbaum 
v. Siegler,° the complaint alleged that 
consent to the performance of an 
operation had been obtained by false 
representations. The court stated 
that in legal effect such consent is not 
valid. 


Failure to disclose a material fact 
concerning a contemplated operation 
may nullify a consent, although no 
fraud is found. Ina recent Minnesota 
case, Bang v. Charles T. Miller Hospi- 
tal," plaintiff consented to a trans- 
urethral prostatic resection. As a 
matter of routine, the operation in- 
volved a severing of the spermatic 
cords. Plaintiff testified that he had 
expected the defendant to do what 
was necessary and right to cure his 
condition, but that nothing had been 
said between them concerning the 
fact that plaintiff would be rendered 
sterile by the operation. The trial 
court sustained a motion for a directed 
verdict at the close of plaintiff’s evi- 
dence. The sole question on appeal 
was whether the issue of assault and 
battery should have been submitted 
to the jury. The supreme court re- 
versed and said that the patient should 
have been informed before the opera- 
tion that if his spermatic cords were 
severed it would result in his steriliza- 
tion, but that if this was not done 
there would be a possibility of infec- 
tion. This case recognizes that if the 
patient, in fact, is going to be the final 
arbiter, he must have material facts 
made available to him so that his 
choice can be an enlightened one.'!” 
A similar question was presented in 


4°15 NEGLIGENCE Cases 763, 273 App. Div. 
817, 76 N. Y. S. 2d 173 (1948). 

™7 NEGLIGENCE Cases (2d) 1179, 251 
Minn. 427, 88 N. W. 2d 186 (1958). 

™3See Corn v. French, cited at footnote 
29; Waynick v. Reardon, 1 NEGLIGENCE CASES 
(2d): 162,.236 Ni C. 116,72 S. E. 2d 4 
(1952); Paulsen v. Gunderson, cited at foot- 
note 39, 

™ 5 NEGLIGENCE Cases (2d) 209, 242 N. C. 
517, 88 S. E. 2d 762 (1955). 
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Failure to disclose a material fact con- 
cerning a contemplated operation may 
nullify a consent, although no fraud 
is found, Professor Kelly states. 


Hunt v. Bradshaw,'** in which the de- 
fendant represented the operation as 
a simple one when, in fact, it was not. 
Plaintiff alleged negligence, however, 
and his case failed because of a lack 
of expert testimony that the defend- 
ant failed either to exercise due care 
in the operation or to use his best 
judgment in advising it. A concur- 
ring opinion commented on the fact 
that plaintiff had not elected to bring 
his action on the ground of an injury 
resulting from an unauthorized oper- 
ation. Although the opinion avoids any 
overt suggestion that the result might 
have been different had plaintiff done 
so, a number of authorities are cited 
for the general proposition that the 
patient must be the final arbiter as to 
whether he will take his chances with 
the operation or take his chances of 
living without it. 

The problem of disclosure is a com- 
plex one involving, on one hand, the 
right of the patient to decide for himself 
and, on the other, a possible therapeutic 
ground for withholding information 
which may create tension by depressing 
or exciting the patient. It is beyond the 
scope of this article to consider this 
problem.*** 


In several situations, a consent will 
not protect the surgeon even if the 
procedure is within the scope of the 


™ For a discussion of the factors involved, 
see Lund, “The Doctor, the Patient, and 
the Truth,” 19 Tennessee Law Review 344 


(1946); McCoid, “The Care Required of 
Medical Practitioners,” 12 Vanderbilt Law 
Review 549, 586 (1959); Smith, ‘“Thera- 


peutic Privilege to Withhold Specific Diag- 
nosis from Patient Sick with Serious or 
Fatal Illness,” 19 Tennessee Law Review 349 
(1946). 
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consent. Thus a person who is non 
compos mentis is incapable of giving 
a valid consent and, unless an emer- 
gency exists, the consent of one stand- 
ing in the position of guardian must 
be secured. In Farber v. Olkon,® the 
legs of a 32-year-old schizophrenic 
were broken during the administra- 
tion of shock treatment to which the 
incompetent’s father had consented. 
Subsequently, a suit was filed by the 
patient who claimed an assault and 
battery because the treatment was un- 
authorized. The court held that a 
parent who has legal responsibility to 
maintain an adult incompetent child 
may authorize medical treatment 
where no guardian has been legally 
appointed. Where no legal guardian 
has been appointed, it appears that 
the spouse of the incompetent can 
give a valid consent."**® Lester v. Aetna 
Casualty & Surety Company ™" was an 
action for injuries which resulted from 
allegedly unauthorized treatments. It 
appeared that both the plaintiff and 
his wife had consented to the treat- 
ment. The court held that if further 
consent than that given by the plain- 
tiff was needed, the wife could and did 
give sufficient legal consent. 


In a recent Missouri decision,!"® the 
court discussed the right of one spouse 
to receive advice about the status of 
the other and to give consent to treat- 
ment for the other. The question 
arose in a negligent malpractice ac- 
tion, and the court stated that if the 
patient is unconscious or incapable of 
understanding, the physician may 
have a duty to communicate with and 
advise the spouse or other members 
of the family who are available and 
competent to advise with or speak 


82 NEGLIGENCE Cases (2d) 613, 40 Cal. 
2d 503, 254 P. 2d 520 (1953). 

™® Barnett v. Bachrach, cited at footnote 
64; Pratt v. Davis, cited at footnote 54; 
Rothe v. Hull, cited at footnte 62. 

™'6 NEGLIGENCE Cases (2d) 1457, 240 F. 
2d 676 (CA-5, 1957). 
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for the patient. Whether the duty 
would exist in a particular case would 
depend upon the seriousness of the 
need, the urgency of the situation, 
and the time or interval of the pa- 
tient’s mental incapacity, etc. 


The defendant in Littlejohn v. Arbo- 
gast ™® was prevented by a delirious 
patient from administering an anesthetic 
so that a dislocation of his hip could 
be reduced. The members of the im- 
mediate family also refused to con- 
sent. The patient thereafter brought 
a negligence action, based upon the 
failure of the defendant to perform 
the reduction. The court said that if 
the patient was delirious and could 
not be made to understand the neces- 
sity for treatment, the physician could 
cooperate with the immediate family 
and resort to force. It was held that 
if the family refused consent under 
such circumstances, the physician 
could not be liable for injuries which 
resulted from a failure to use the 
proposed treatment. The case sug- 
gests another provocative question. If 
the consent of the patient cannot be 
obtained because he is unconscious or 
delirious, and if the spouse or other 
representative refuses to consent, can 
the physician safely proceed? The 
courts have not answered this ques- 
tion. If the patient has actually ap- 
pointed someone to speak for him, 
a prohibition by that person should 
be as effective as one by the patient 
himself. If no specific appointment 
has been made, but the spouse or 
other person speaks only with author- 
ity implied by law, the result might 
well be different since, in an emer- 
gency, the authority of the physician 
is also implied by jaw.**° 


"8 Steele v. Woods, 9 NEGLIGENCE CASES 
(2d) 1387, 327 S. W. 2d 187 (Mo., 1959). 

™° 95 Ill. App. 605 (1900). 

™ See Smith, “Antecedent Grounds of 
Liability in the Practice of Surgery,” 14 
Rocky Mountain Law Review 233, 247 (1942). 
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Nontherapeutic Abortions 


Without discussion, it may be as- 
sumed that a nontherapeutic abor- 
tion is condemned by society and its 
laws. Its performance has been made 
a crime under the criminal statutes of 
all the states.17* The consent of a 
woman to the abortion will, of course, 
not be a defense to criminal prosecu- 
tion. Is the consent a bar to a civil 
action for damages by the woman in- 
volved? '*?. The affirmative and nega- 
tive answers are about evenly divided. 


In Milliken v. Heddesheimer,'** the 
court held that consent would not 
preclude a civil recovery, because the 
common law rule embodied in the 
legal maxim volenti non fit injuria 
should not be a bar when the public 
peace or the life or person of a citizen 
is involved. In so holding, the court 
applied the rule as stated by Cooley.*** 
According to Cooley, consent is gen- 
erally a full and perfect shield from a 
claim for a civil injury. An exception 
is stated to exist in the case of a 
breach of the peace or when the life 
or person of a citizen is involved. In 
such a case, the law will not listen to 
an excuse based on a breach of the 
law. The state will not permit others 
to deal with the public peace on a 
basis of contract. Therefore, consent 
to an assault cannot be a justification 
so as to bar a civil action. Applied 
originally to instances of mutual com- 
bat, this case and Martin v. Hardesty '** 
extended the reasoning to cases of 
nontherapeutic abortions.'*® 


™ Work cited at footnote 3, at p. 320. 

™ Or to a wrongful death action? 

110 Ohio St. 381, 144 N. E. 264 (1924). 

* Cooley, Torts (4th Ed., 1932), Vol. 1, 
Sec. 97. 

561 Ind. App. 239, 163 N. E. 610 (1928). 

6 See, also, Miller v. Bayer, 94 Wis. 123, 
68 N. W. 869 (1896), in which it is stated 
that consent to allow another to perform 
an unlawful act upon such person does not 
constitute a defense to an action to recover 
the actual damages received. The defend- 
ants were the physician who performed the 
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In three recent cases, the Kansas 
Supreme Court has upheld a right to 
recover civilly despite consent, at least 
where the abortion was negligently 
performed.’?’ If the defense is based 
on volenti non fit injuria alone, the re- 
sult—if limited to a situation in which 
there is negligence in the performance 
of the operation or in aftercare—is 
sound. The woman in such a case 
does not claim a battery and any con- 
sent was not to negligent conduct. 
The Restatement of Torts '** contains 
the following illustration: “A, at B’s 
solicitation, performs a criminal abor- 
tion upon her. The operation is skill- 
fully performed. A is not liable to 
B.” In the 1948 supplement to the 
Restatement, a comment to this sec- 
tion was added, stating that there may 
be liability for any negligence in per- 
forming the operation—as in the case 
of the use of unsterilized instruments. 
In all of the Kansas cases, the peti- 
tions alleged negligence, but it ap- 
pears from the reasoning of the courts 
in Joy v. Brown *** that recovery would 
also be permitted in an assault and 
battery action. The court emphasized 
that the woman had no criminal lia- 
bility, that on their face the Kansas 
statutes do not condemn the woman 
or make her an accomplice, and that 
the statutes were adopted not only for 
the purpose of protecting the life of 
the unborn child but also that of the 
mother. 

In two jurisdictions, it has been 
held that recovery will be permitted 
where the complaint alleges compli- 


operation, a man who had raped the woman, 
and his parents. The petition alleged a 
conspiracy. It would appear that there was 
no real consent by the plaintiff. 

* Kimberly v. Ledbetter, 8 NEGLIGENCE 
Cases (2d) 1209, 183 Kan. 644, 331 P. 2d 
307 (1958); Richey v. Darling, 8 NEGLIGENCE 
Cases (2d) 1236, 183 Kan. 642, 331 P. 2d 
281 (1958); Joy v. Brown, 173 Kan. 833, 252 
P. 2d 889 (1953). 

™ Restatement of Torts (1934), Sec. 60, 
illus. 4. 

'® Cited at footnote 127. 
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cations resulting from an abandon- 
ment of the woman with the knowledge 
that she is seriously ill.'°° A physician 
and surgeon has no more right to 
abandon his patient under such cir- 
cumstances than he would had she 
been his patient under ordinary cir- 
cumstances and in the best of faith.” ** 


In Hancock v. Hullett,'** the consent 
of a 17-year-old girl was held not to 
bar an action by her father for loss 
of services and medical expenses.’** 
Since she was a minor, her consent 
probably would not have been effec- 
tive had the abortion been justified 
therapeutically. 


Where recovery has been denied, 
the reasoning has usually been that 
the female was guilty of a crime or 
was a voluntary participant in an il- 
legal and immoral transaction, and so 
was barred from maintaining a cause 
of action based on such transaction. 
Apparently consent alone is not the 
bar; it is because the consent is to an 
illegal and immoral act. Such was 
the holding in Miller v. Bennett,'** 
where recovery was denied on the 
ground that plaintiff's decedent was 
guilty of moral turpitude by partici- 
pating in the violation of the anti- 
abortion statutes of Virginia. The 
doctrine of ex turpi causa non oritur 
actio was held to apply to civil actions, 
whether based on contract or tort. 
The exception to the rule, as stated by 
Cooley and as applied in Milliken v. 
Heddesheimer *5 and Miller v. Bayer,*® 


” True v. Older, 227 Minn. 154, 34 N. W. 
2d 700 (1948); Androws v. Coulter, 163 
Wash. 429, 1 P. 2d 320 (1931). 

™ Androws v. Coulter, cited at footnote 130. 

™203 Ala. 272, 82 So. 522 (1919). 

*8 Contra, Larocque v. Conheim, 42 Misc. 
613, 87 N. Y. S. 625 (Sup. Ct., 1904). 

™ 190 Va. 162, 56 S. E. 2d 217 (1949), 
21 A. L. R. 2d 364 (1952). 

™ Cited at footnote 123. 

™ Cited at footnote 126. 

* Accord, Nash v. Meyer, 54 Idaho 283, 
31 P. 2d 273 (1934); Castronovo v. Mu- 
rawsky, 3 NEGLIGENCE Cases (2d) 1086, 3 
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was rejected by the court as being 
based on fallacious reasoning.**’ As 
Bohlen has pointed out,’ the rule 
was born as dictum in an early English 
case '*® which was decided at a time 
when the crown and the individual 
whose interest was invaded both were 
interested in the outcome of the writ 
of trespass—the crown in the fine to 
be imposed and the individual in the 
damage sustained. Since the action 
of trespass had a criminal character, 
the state was directly concerned in it. 
Obviously, the consent of the individ- 
ual should not bar a criminal action 
by the state, then or now. Today, 
however, the writ of trespass is not 
the method whereby breaches of the 
peace are punished. The state can 
prosecute, although the individual has 
consented. Long prior to the Bohlen 
article, the Kentucky court, in Gold- 
namer v. O’Brien,’*° took a similar 
position when it denied recovery 
where the woman consented. The 
court criticized those cases which al- 
lowed recovery as failing to distinguish 
between the civil remedy and the 
criminal penalty. 


In support of a denial of recovery, 
several courts have taken the position 
that the statute which was violated 
was enacted not for the benefit of the 
mother, but for the benefit of the 
child and, through it, society.** The 
view is that since the mother does not 
fall within the limited class the legis- 
lature intended to protect, the public 


Ill. App. 2d 168, 120 N. E. 2d 871 (1954); 
Martin v. Morris, 163 Tenn. 186, 42 S. W. 
2d 207 (1931). 

*® Bohlen, “Consent as Affecting Civil 
Liability for Breaches of the Peace,” 24 
Columbia Law Review 819 (1924). 

Matthews v. Ollerton, Comb. 218, 90 Eng. 
Rep. 438 (K. B., 1603). 

O08 Ky. 859, 33 S. W. 831 (1896). 

™ Nash v. Meyer, cited at footnote 137; 
Bowlan v. Lunsford, 176 Okla. 115, 54 P. 2d 
666 (1936); Miller v. Bennett, cited at foot- 
note 134. 
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* 
Since nontherapeutic abortions are 
antisocial and should be discouraged, 
consideration should be given to the 
effect on the future conduct of others 
in allowing or denying a remedy. 

e 


policy would not seem to be defeated 
by a denial of recovery in a civil ac- 
tion. In one of these cases,’*? the 
court denied recovery to a consenting 
woman by applying the doctrine of 
pari delicto. The court also indicated 
that the result would be otherwise in 
an assault and battery case or a case 
of mutual combat. Although the 
woman was guilty of a crime under 
Oklahoma law, this does not seem to 
be a decisive fact in the case. In other 
jurisdi« ons, the woman was guilty 
of nothing more than a moral crime, 
and yet she was denied recovery.’* 
The doctrines of ex turpi causa or pari 
delicto have also been applied in sev- 
eral cases where negligence was al- 
leged.*** 

The overwhelming weight of the 
more recent authority is to deny re- 
covery. In no instance has this denial 
been based solely on volenti non fit in- 
juria. It has been because the female 
consented to and participated in an 
illegal act. In those cases in which 
recovery has been permitted, volenti 
non fit injuria has not been a bar, be- 
cause her consent to an illegal act 
could not bar a civil action for dam- 
ages. Whichever the result, the de- 
termination has rested upon the fact 
that the woman consented to an illegal 
act. One group of cases denies re- 


™ Bowlan v. Lunsford, cited at footnote 141. 

8 Hunter v. Wheate, 289 F. 604 (D. C. 
Cir., 1923); Szadtwicz v. Cantor, 257 Mass. 
518, 154 N. E. 251 (1926); Martin v. Morris, 
cited at footnote 137; Miller v. Bennett, 
cited at footnote 134. 

™ Sayadoff v. Warda, 125 Cal. App. 2d 
626, 271 P. 2d 140 (1954) (dictum); Castro- 
novo v. Murawsky, cited at footnote 137; 
Nash v. Meyer, cited at footnote 137; 
Szadiwicz v. Cantor, cited at footnote 143. 
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covery for this reason; the other group 
allows recovery for the same reason. 
Soth rely upon doctrines which are 
of questionable application in this 
situation.'*® More than 30 years ago, 
Bohlen exposed the fallacy underlying 
the exceptions to the rule that consent 
is a defense to an action for civil dam- 
ages. On the other hand, the doctrine 
of pari delicto should not be blindly 
applied to defeat the action. Where 
the woman is not guilty of a statutory 
crime, it can be argued that she is not 
in pari delicto. The conduct of a 
frightened, desperate woman—faced 
with social ostracism if she goes to 
term and abandoned by the father or 
being subjected to pressure by him 
“to have something done’—does not 
seem to be as culpable as that of the 
abortionist. It is not suggested that 
the doctrine have no application, but 
that it not be an automatic bar.’*® 


If, under the facts of a particular 
case, a woman should not be barred 
by being in pari delicto, the question of 
consent still remains. Under the 
maxim volenti non fit injuria, consent 
should be a defense to any claim based 
on an assault and battery. It should 
not be a defense to a claim for negli- 
gence either in the performance of the 
abortion or in postoperative care. The 
woman simply does not consent to 
such negligence.'** 


Since nontherapeutic abortions are 
antisocial and should therefore be dis- 
couraged, consideration should be given 
to the effect on the future conduct 
of others in allowing or denying a 
remedy. If the existence of a criminal 


“° A majority of the courts which have 
considered the question have said that the 
antiabortion statutes were not enacted to 
protect the woman, but rather the child 
and society. 

“Smith, article cited at footnote 120, at 
p. 270. In Sayadoff v. Warda, cited at foot- 
note 144, the plaintiff, a mature woman, had 
consented to two previous abortions. 

** Joy v. Brown, cited at footnote 127 
(concurring opinion). 


243 








penalty will not deter an abortionist, 
it would seem that the added imposi- 
tion of civil liability would mean little 
as a deterrent factor. As to the woman, 
although obviously she would not be 
deterred by permitting her to base a 
cause of action founded on her own 
wrongful act, it does not seem reason- 
able that the existence of the remedy 
would play a significant part in any 
decision to submit to such an operation. 


Insofar as civil liability for a bat- 
tery is concerned, the performance of 
a nontherapeutic sterilization has been 
compared to the performance of a 
nontherapeutic abortion,** but this 
writer has been unable to find a single 
reported case in which a person who 
consented to a sterilization operation 
sued the physician for an assault and 
battery.**® 


Problems Relating to Minors 


Works on medical jurisprudence 
commonly state that a minor is in- 
capable of consenting to the perform- 
ance of an operation on himself, and 
that the act of the surgeon in perform- 
ing an operation without the consent 
of the parent is an assault and battery 
for which the child may recover.’ 
While the reported cases dealing with 
this problem contain language sup- 
porting the statements appearing in 
the texts, a careful examination dis- 
closes that such a strict rule is not 
always applied. Emphasis has been 
placed upon such factors as whether 
the child, although technically a 
minor, was of tender years or of 
mature development; whether the 
operation was major or minor ; whether 
an emergency existed; and whether 


“® Miller and Dean, “Liability of Physi- 
cians for Sterilization Operations,” 16 Amer- 
ican Bar Association Journal 158 (1930). 

*” See Smith, article cited at footnote 120, 
at p. 276, for an excellent discussion of 
this problem. 

Long, The Physician and the Law (1955), 
p. 25; Reagan, work cited at footnote 3, at 


244 


the operation was for the benefit of 
the child or for the benefit of another. 


In Bonner v. Moran,'*' a 15-year-old 
boy had consented to serve as a blood 
and skin donor in a plastic surgery 
procedure. No consent was obtained 
from his parents. The trial court, in 
effect, instructed the jury that consent 
of a boy of such age dispensed with 
the necessity of consent by his parents. 
This instruction was held to be er- 
roneous. The court stated that a 
surgeon has no legal right to operate 
on a child without the consent of his 
parents or guardian. Despite this 
language, the basis for the decision 
seems to be that the court felt that 
only a mature mind could appreciate 
precisely the nature and consequences 
of the procedure—which was not per- 
formed for the benefit of the child, 
but solely for the benefit of another. 
The court recognized that an excep- 
tion might exist in some cases, if the 
child was close to maturity. 


Although the child may be in the 
temporary custody of some person 
other than his parents, it has been 
held that such temporary custodians 
have no authority to consent to an 
operation. In a Texas case,’ an 11- 
year-old child died while under the 
influence of an anesthetic adminis- 
tered for the removal of badly dis- 
eased tonsils and adenoids. The child, 
whose home was 60 miles away, had 
been taken to the physician’s office by 
two adult sisters. The court said that 
the law wisely gives the parent the 
care and custody of the child and, with 
it, the right to determine whether the 
operation should be performed. The 
child was of a tender age and, while an 


p. 77; Reagan and Moritz, Handbook of 
Legal Medicine (1956), p. 18. 

126 F. 2d 121 (D. C. Cir., 1941), 139 
A. L. R. 1366 (1942). 

™ Moss v. Rishworth, 222 S. W. 225 (Tex. 
Com. App., 1920). 
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operation was probably necessary, no 
immediate emergency existed. No real 
danger to the life or health of the 
child would have existed had the phy- 
sician waited to consult with the 
parents.'** 


In Lacey v. Laird,’ an 18-year-old 
girl recovered in the trial court for 
damages which resulted from plastic 
surgery performed on her nose. On 
appeal, one of several instructions 
complained of was that a minor of 
such years could not consent to a 
simple operation. The judgment of 
the court of appeals, which reversed 
the trial court, was affirmed per 
curiam. In a concurring opinion, one 
judge took the position that the trial 
court did not err in its charge on the 
subject of consent. His position was 
that the general rule should apply 
unless an emergency situation justi- 
fied the operation. The rule, accord- 
ing to this union, is not based on the 
capacity of the minor to consent in 
the fields of the law of torts’ or 
the law of crimes or the law of con- 
tracts,’** but upon the right of par- 
ents whose liability for support and 
maintenance may be greatly increased 
by an unfavorable result. 


In Rogers v. Sells,*" the foot of a 
14-year-old boy was amputated after 
a serious automobile accident. Ad- 
mittedly, there was no express con- 
sent to the operation. The court held 
that the surgeon who relies on the 
defense of emergency has the burden 
of proof as to that issue. 


*8 A similar result was reached in Zoski 
v. Gaines, 271 Mich. 1, 260 N. W. 99 (1935), 
where a tonsillectomy on a 94-year-old boy 
was performed on authorization from the 
city physician. 

™ 166 Ohio St. 12, 139 N. E. 2d 25 (1956). 

“SIf it were, it would appear that one 
mature enough to understand the nature 
and consequences of the operation could 
validly consent, although technically a minor. 

Cf. Bishop v. Shurly, 237 Mich. 76, 211 
N. W. 75 (1926). 


Physician, Patient and Consent 
A 


An illustration of the perplexing 
alternatives which may face the phy- 
sican is found in Browning v. Hoff- 
man.'°* The cause of action asserted 
was not based on assault and bat- 
tery, but on alleged negligence in the 
failure to discover the existence of 
gangrene. Had an operation been per- 
formed at an earlier time, it appeared 
that the minor’s leg would have been 
amputated at the knee, rather than at 
the hip, as was ultimately necessary. 
There was evidence that efforts were 
made to locate the parents so that 
their consent to an earlier operation 
could be secured, and there was fur- 
ther evidence that the mother would 
have refused her consent until her 
husband, who was not available, could 
have been consulted. Although the 
case was tried on a negligence theory, 
the court noted that, except in an 
extreme case, a surgeon has no right 
to operate upon a child without the 
consent of the parents or guardian. 
While the upper portion of the leg 
might have been saved if he had oper- 
ated without obtaining the consent, 
the surgeon might have been faced 
with an assault and battery action.’ 


When there is an imminent threat 
to the life or health of the minor and 
it is impractical to obtain the consent 
of the parents or guardian, consent 
will be implied in law as it is in the 
case of an unconscious adult. In sev- 
eral cases, the existence of an emer- 
gency has been the deciding factor. In 
Jackovach v. Yocom,'*° an implied con- 
sent was found where the defendant 


“7178 Okla. 103, 61 P. 2d 1018 (1936). 

00 W. Va. 568, 111 S. E. 492 (1922). 

In Woods v. Wyeth, 106 App. Div. 21, 
94 N. Y. S. 360 (1905), also a negligence 
action, it was alleged that the minor had 
employed the defendant. The court held 
this allegation implied that a contract ex- 
isted and that parental consent had been 
given. 

212 Iowa 914, 237 N. W. 444 (1931). 
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amputated the arm of a 17-year-old 
plaintiff who had suffered a commi- 
nuted fracture of the elbow joint. 
Prior to commencing the operation, 
the physician attempted to get in 
touch with the parents, but was un- 
able to do so. The court found an 
implied consent from the emergency. 
The court also indicated that, in such 
a situation, it is the duty of the phy- 
sician to do that which the occasion 
demands within the usual and cus- 
tomary practice among physicians in 
the same or similar localities, without 
the consent of the patient.’* A simi- 
lar result was reached in Luka v. 
Lowrie,’*? where it was necessary to 
amputate the foot of a 15-year-old boy 
in order to save his life. An emer- 
gency was found to exist in Wells v. 
McGehee,** where a seven-year-old 
child died while anesthetized for the 
treatment of an arm which had been 
fractured on the school playground. 
An unsuccessful attempt had been 
made to notify the child’s mother and 
obtain her consent before the pro- 
cedure was attempted. 


The concept of emergency was dis- 
torted in Sullivan v. Montgomery,'* 
but the result seems just. A young 
man, 20 years and four months of 
age, suffered an ankle injury during 
a baseball game. In making an ex- 
amination, the surgeon told the boy 
that he would have to put him under 
an anesthetic in order to treat the 
injury. The reply was, “Well, if you 
think best, go ahead.” Later, the 
father complained because the anes- 


** Apparently the physician could be guilty 
of negligence by failure to act in an emer- 
gency. Cf. Browning v. Hoffman, cited at 
footnote 158. 

#2171 Mich. 122, 136 N. W. 1106 (1912). 

*8 16 NEGLIGENCE Cases 854, 39 So. 2d 196 
(La. Ct. App., 1949). 

** 155 Misc. 448, 279 N. Y. S. 575 (N. Y. 
City Ct., 1935). 

* Gulf & Ship Island Railroad Company 
v. Sullivan, 155 Miss. 1, 119 So. 501 (1928), 
62 A. L. R. 191 (1929). 
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thetic was administered without his 
consent, and suit was filed. The court 
found that since the defendant was 
confronted with an emergency, the 
consent of the father was not neces- 
sary. The decision could better be 
based on the maturity of the patient 
and the simplicity of the procedure. 


One court *® has followed the Re- 
statement of Torts *®* and has held 
that the consent of a 17-year-old boy 
to a smallpox vaccination was valid, 
because he had sufficient intelligence 
to understand and appreciate the con- 
sequences of what the court charac- 
terized as “usually a very simple 
operation.” 


In Bakker v. Welsh,'* the patient, 
a 17-year-old boy, died while under 
the influence of an anesthetic which 
had been given for the removal of a 
tumor. Preparation for the operation 
apparently was made with the knowl- 
edge of the boy’s father, with whom 
he resided, and there was nothing to 
indicate that the father would not 
have consented. The court also em- 
phasized the nearness of the deceased 
to manhood and that the operation 
was ordinarily not very dangerous. 

In Bishop v. Shurly,** a 19-year- 
old boy died after administration of 
a local anesthetic for removal of his 
tonsils. His mother had instructed 
the physician to use a general anes- 
thetic. Immediately prior to the oper- 
ation, the deceased had requested that 
a “local” be given. The court found 
for the defendant because, by statute 
in Michigan, the infant could contract 


** Restatement of Torts (1934), Sec. 59, 
comment a: “If the child . . . is capable 
of appreciating the nature, extent and con- 
sequences of the invasion, his assent pre- 
vents the invasion from creating liability, 
though the assent of the parent, guardian 
or other person is not obtained or is ex- 
pressly refused. . . .” 

*7 144 Mich. 632, 108 N. W. .94 (1906). 

**® Cited at footnote 156. 
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for necessaries and so could effec- 
tively alter the contract made by his 
mother. While the result seems cor- 
rect, the reasoning seems question- 
able. Technical rules applicable to 
the law of contracts should have no 
application where, if the age of ma- 
jority does not control, the test should 
be whether the minor has sufficient ma- 
turity to give an enlightened consent. 


One of the most dramatic prob- 
lems in the area occurs when a parent 
refuses to permit the performance of 
a needed operation on a child. /n re 
Vasko *® involved a small child who 
suffered from an eye disease which 
would inevitably result in death if 
not treated. The parents refused to 
consent to an operation for the re- 
moval of the eye and appealed from 
an order of the children’s court which 
declared the infant a neglected child 
and provided for the necessary care 
and treatment. The appellate division 
held that the state, in its position as 
parens patriae, was justified in inter- 
vening and that the statute authorizing 
the procedure was constitutional.’” 
In addition, the court pointed out that 
under the New York Penal Law the 
parents could be guilty of a misde- 
meanor for willfully omitting to fur- 
nish medical or surgical attendance to 
the child. Nevertheless, in the ab- 
sence of a court order, the physician 
would clearly have been unprotected 
had he proceeded to perform the oper- 
ation.'7? In a Washington case, /n re 
Hudson,’ the court was unwilling to 
invade the province of the parents 
and reversed the superior court which 

‘’ Apart from statute, an infant can be 
held liable on contracts for necessities. 27 
American Jurisprudence (1940), “Infants,” 
Sec. 16. 

*° 238 App. Div. 128, 263 N. Y. S. 552 
(1933). 

™ In re Retkowitz, 175 Misc. 948, 25 
N. Y. S. 2d 624 (Dom. Rel. Ct., 1941). 

™ As Smith has so aptly described the 


Situation: “My refusal to give consent 
would have been criminal, but it is good 
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had ordered amputation of a child’s 
arm to eliminate a serious congenital 
defect. The court said: “However, 
while the parents are still the legal 
guardians of their minor children, no 
court has jurisdiction to invade that 
home, take a minor child therefrom, 
and over the objection of those natu- 
ral and legal guardians, subject the 
child to a surgical operation.” *** Re- 
cently, a Missouri court refused to 
follow the Hudson case '* and affirmed 
the circuit court’s order of a blood 
transfusion for a child who suffered 
from erythroblastic anemia, which 
would have been fatal without the 
transfusions. Statutory authority ex- 
isted for the procedure, but the court 
said that the statutes which related 
to neglected and dependent children 
merely codified traditional equitable 
jurisdiction.'”® 

It is clear that an operation on an 
immature infant, incapable of under- 
standing the nature and consequences 
of the proposed operation, will be an 
assault and battery unless a parent or 
guardian consents. If the infant is 
sufficiently mature to understand the 
nature and consequences of the pro- 
posed operation and has consented to 
it after being informed of his con- 
dition and the proposed procedure, 
then the infant should be able to give 
a valid consent. There is little au- 
thority to support this position, al- 
though it has been incorporated into 
the Restatement of Torts. Consent 
implied in law as the result of an 
emergency has been applied in the 
case of infants as well as in the case 
of adults. {The End] 
enough to make you liable civilly.” Smith, 
article cited at footnote 120, at p. 252, n. 50. 

* Cited at footnote 6. 

™* 126 P. 2d, at p. 783. 

*® Morrison v. State, 252 S. W. 2d 97 (Mo. 
Ct. App., 1952). 

8 People ex rel. Wallace v. Labrenz, 411 
Ill. 618, 104 N. E. 2d 769 (1952); Mitchell 


v. Davis, 205 S. W. 2d 812 (Tex. Civ. App., 
1947). 
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RIZONA — Labor union death 

benefit funds are exempt from 
state insurance laws; unions are not 
required to make payment to bene- 
ficiaries in the same manner required 
of insurers.—A labor union in Arizona 
earmarked part of the union dues for 
an accumulating fund which was used 
to make payment to the beneficiaries 
of the members upon death. How- 
ever, the bylaws of the local do not 
permit the payment of death benefits 
to the beneficiaries of members who 
die during a month in which their 
dues have not been paid. 


The assistant director of the Insur- 
ance Department requested the opin- 
ion of the Attorney General when the 
beneficiary of a deceased member of 
the local complained that the local 
was subject to the state insurance 
laws. The deceased died prior to 
paying his dues and, in accordance 
with the local bylaws, no death bene- 
fit was paid. Beneficiary claimed that 
the local was subject to provisions in 
the insurance code allowing a grace 
period in connection with premium 
payments. 


In writing the opinion, the Attor- 
ney General referred to the exclusion- 
ary section of the insurance laws 
which exempts certain groups from 
these laws. This section exempts 
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“orders, societies or associations which 
admit to membership only persons 
engaged in one or more crafts or 
hazardous occupations, in the same 
or similar lines of business ° 


It was concluded that this provision 
was sufficient to exclude labor unions 
from regulation under the insurance 
laws, and that the Insurance Depart- 
ment could exercise no jurisdiction 
in the question of payment of death 
benefits.—O pinion of the Arizona At- 
torney General, January 27, 1960. 


ENTUCKY—A distributor may 

not obtain insurance coverage 
for the employees of a dealer who 
has contracted for the exclusive han- 
dling of the distributor’s goods.—In 
answering the question by the Com- 
missioner of Insurance, the Attorney 
General referred to a statute prohibit- 
ing group insurance except in cases 
where the insurer receives “personal 
services” from the insureds. 


The opinion held that the “exclu- 
sive agency” contract between the 
distributor and the dealer did not 
establish a true agency relationship, 
defined in American Jurisprudence as 
follows: “Agency is the relationship 
which results from the manifestation 
of consent by one person to another 
that the other shall act on his behalf 
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and subject to his control, and con- 
sent by the other so to act.” 


In this instance, the employees of 
the dealer had no such agreement or 
relationship with the distributor. Re- 
ferring to a Kentucky statute which 
requires that “agents eligible for in- 
surance under the [group] policy shall 
be those who are under contract to 
render personal services [to 
the insurer], for a commission or other 

; compensation,” the Attorney 
General concluded that the distributor 
could not insure the dealer’s employees. 
—Opinion of the Kentucky Attorney 
General, March 28, 1960. 


EW MEXICO—An “ambulance 

association” is not doing busi- 
ness as an insurance company when 
it sells to the public memberships 
which entitle members to free ambul- 
ance service in the event of sickness 
or injury.—The Superintendent of 
Insurance requested an opinion as to 
his jurisdiction in the case of a group 
styling itself as an ambulance associa- 
tion. The group sold memberships to 
members of the general public which 
entitled them to free ambulance serv- 
ice from any contract operator, when 
such service was necessary. The group 
also issued cards to its members which 
would be recognized by its operators 
as entitling the bearer to free service. 


In the opinion written by the As- 
sistant Attorney General, it was stated 
that the decisive element in such a 
case would be whether or not the 
association was insuring its members 
against any loss incurred “upon the 
happening of a hazard or peril,” or 
whether it was merely contracting to 
provide ambulance service upon speci- 
fied terms. 


Specifically, the opinion stated that 
“the furnishing of ambulance service 
by virtue of contracts with 
ambulance operators to dues paying 
members does not assume as its pri- 
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mary purpose a risk, hazard or peril 
but merely constitutes a contract to 
furnish services and, therefore, does 
not amount to the doing of an insur- 
ance business” under New Mexico 
law.—O pinion of the New Mexico At- 
torney General, March 28, 1960. 


HIO—A municipal corporation 

does not have authority to pur- 
chase public liability insurance cover- 
ing physicians and nurses employed 
in the municipal department of health, 
since a governmental agency is not 
liable in tort to persons injured in the 
exercise of a government function.— 
The city of Akron incorporated into 
its charter a clause calling for ex- 
penditure of public funds to provide 
liability insurance against possible 
tortious actions by health officers 
working in the city’s behalf. 


The Attorney General pointed out 
that since a municipality in the exer- 
cise of governmental functions is im- 
mune from liability for torts under 
state law, it was improper to expend 
public funds for liability insurance 
when no liability existed—Opinion 
of the Ohio Attorney General, March 
13, 1960. 


In a similar case, the North Carolina 
Attorney General ruled that procure- 
ment of liability insurance by a county 
constitutes a waiver of governmental 
immunity, to the extent that the 
county is indemnified by the insur- 
ance. No liability exists beyond that 
covered by insurance.—Opinion of the 
North Carolina Attorney General, Feb- 
ruary 15, 1960. 


The Utah Attorney General ruled 
that the state has no liability for the 
tortious actions of its employees under 
the doctrine of sovereign immunity. 
However, the employee is personally 
liable for his tortious conduct in carry- 
ing out governmental duties. The 
insurer of the employee is liable for 


(Continued on page 260) 
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Commissioners’ Cooperation Bars 
Racially Segregated Insurance 

Action by the New York State 
Superintendent of Insurance, Thomas 
Thacher, in conjunction with that of 
the insurance regulatory authority of 
the State of Nebraska, put a stop to 
the mail order offer and sale in New 
York of “racially segregated” insur- 
ance. 

After Superintendent Thacher’s at- 
tention was called to an application 
blank, sent by a Nebraska company 
to a resident of New York, which 
offered health and accident coverage 
to “any white person over eighteen 
years of age,” he wired William E. 
Grubbs, Director of Insurance of 
Nebraska, asking cooperation in end- 
ing such discriminatory solicitation. 

Mr. Grubbs replied by letter the 
following day, asserting that “The 
company has been notified to immedi- 
ately cease and desist this activity.” 

Although the company—Travelers 
Health Association of Omaha, Nebraska 
—was not licensed to do business in 
New York State, it was able to offer 
and sell insurance by mail from out- 
side the state without being subject 
to the New York Insurance Depart- 
ment’s jurisdiction. Discrimination as 
to race, color, creed or national origin 
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in the offer or sale of insurance is 
illegal in New York, but the mail 
order nature of the Omaha company’s 
offer made it immune to direct action 
by the New York Department, neces- 
sitating the two-state cooperative 
course of action adopted. 


A further letter from Superintendent 
Thacher to the Nebraska official clari- 
fied New York’s expectation that not 
only the sale of this policy but also 
its advertisement by mail to New 
York addressees would be terminated. 


Deceptive Use of State 
Insurance Department's Name 


Commissioner Francis R. Smith of 
the Pennsylvania Insurance Department 
recently warned the state’s insurers 
against deceptive and misleading use 
of the Department’s name in their 
advertising. 

In the directive, issued by Deputy 
Commissioner William V. Fox, Jr., 
mention was made of statements such 
as “Under the supervision of the 
Insurance Department of Pennsylvania” 
and “Approved by the Pennsylvania 
Insurance Department.” The Com- 
missioner noted that the apparent 
intent of companies using the Depart- 
ment’s name in their advertising was 
to impress prospective assureds with 
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the solvency of their organizations 
and the desirability of their contracts. 

After commenting on the fact that 
the Department could not recommend 
one authorized company over another, 
or permit the use of the Department’s 
name on behalf of any insurer, the 
directive continued: 

“We wish to call to your attention 

. the Insurance Unfair Prac- 
tices Act . . . which prohibits untrue, 
deceptive or misleading advertising. 


THE COVERAGE 


Any advertising program should be 
planned in strict compliance with this 
and other pertinent sections of the 
Insurance Statutes. 


“In view of the above, it is obvious 
that we must direct you to refrain 
from any reference to this Depart- 
ment in future advertising and that 
we must also direct you to destroy 
any advertising material which now 
contains such references.” 


| Continued from page 198 


on the Supreme Court docket on 
March 16, the petition seeks review 
of the Illinois Supreme Court’s denial 
of petitioner’s motion for leave to 
intervene. 


In a previous case involving peti- 
tioner’s brother (reported at 18 AuTo- 
MOBILE Cases (2d) 693), the Illinois 
court abolished the immunity of 
school districts from tort liability, but 
ruled that its decision could not be 
applied retroactively. The effect of 
this ruling was to allow petitioner’s 
brother to yvecover for injuries re- 
ceived in a school bus accident, but 
to deny similar recovery to petitioner 
and other children injured in the same 
accident. 

Petitioner contends that when 18 
children are injured in an accident, a 
court may not constitutionally apply 
a rule of law to one injured child and 
deny the application of the same rule 
to the remaining 17 children. 


Civil Liability for Nuclear Damage 

A draft convention on minimum 
international standards regarding civil 
liability for nuclear damage has been 
submitted for comments to the 70 
member nations of the International 
Atomic Energy Agency, says the 
agency. The draft convention was 
elaborated by a panel of legal experts 
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who met several times in 1959 under 
the chairmanship of Ambassador Paul 
Ruegger of Switzerland. 


It is pointed out in the draft that 
the peaceful utilization of nuclear en- 
ergy involves hazards which, because 
of their special characteristics, are not 
fully covered by civil laws devised for 
conventional risks. Such special haz- 
ards arise whenever a large-scale 
emission of ionizing radiation occurs 
in a reactor installation, or in connec- 
tion with the production, reprocessing, 
carriage and disposal as waste of nu- 
clear materials capable of spontaneous 
criticality or serious contamination. 
One special hazard is the fact that 
damage attributable to radioactive 
fallout or to contamination of water 
may occur at a considerable distance 
from the place where the original dis- 
charge of ionizing radiation occurred. 


Under existing rules regarding jur- 
isdiction and choice of laws, a single 
incident might generate suits in sev- 
eral nations, and the courts seized of 
such suits might apply different laws 
to different claims arising out of the 
same incident. Such a multiplicity of 
judicial proceedings, and the ensuing 
legal uncertainty, would make it diffi- 
cult to provide adequate and equitable 
financial protection for the public by 
effective legal norms. It would, also, 


251 








expose the involved industry to un- 
foreseeable risks of liability. To attain 
adequate insurance coverage for nu- 
clear risks it will, in many instances, 
be necessary to draw upon the insur- 
ance capacity of more than one insur- 
ance market by international coinsur- 
ance or reinsurance arrangements. 


Among the standards suggested in 
the draft is the adoption of a system 
of absolute liability of the operator, 
to be covered fully by financial secur- 
ity in the form of commercial insur- 
ance, self-insurance or governmental 
guarantees. Victims can sue only the 
operating enterprise. If limits are es- 
tablished with respect to the amount 
and duration of the liability, the draft 
convention provides for a system of 
minimum international ceilings which 
nations may not lower without incur- 
ring an obligation to provide for the 
difference. The present draft does not, 
however, suggest any specific inter- 
national limits of the amount of 
liability. 

According to the International 
Atomic Energy Agency, some special 
legislation has been passed in the 
United States, the United Kingdom, 
Germany and Switzerland to provide 
expeditious rules and procedures for 
the maximum possible financial pro- 
tection of the public without expos- 
ing the operating, manufacturing and 
transportation industry to an unrea- 
sonable burden of liability. If the 
response to the draft convention is 
favorable, further action will be taken 
under agency auspices to permit the 
early adoption of an international 
agreement in this field. In view of 
the urgency of the problem, the 
agency requests the member nations 
to submit their comments on the 
draft by August 31 of this year. 


Assets of Liquidated 

Communist Agency Distributed 
The New York State Insurance 

Department has completed distribu- 
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tion of the surplus assets due policy- 
holders of International Workers 
Order, Inc., in liquidation. The ten- 
year task of the liquidation passed a 
major milestone with this distribution 
of nearly 10,000 checks, totalling 
$311,812 to former policyholders. Ac- 
tions are still pending in four other 
states and in Paris to recover specific 
assets which, if obtained, would be 
distributed to members of certain 
IWO lodges, as distinguished from 
the membership at large. 


Organized under the New York 
State Insurance Law in 1930 as a 
fraternal benefit society, the 20-state 
IWO issued life and disability insur- 
ance to its members. After the In- 
surance Department concluded in 
1950 that the society had “willfully 
forfeited its charter” by functioning 
as “a recruiting and propaganda 
agency for the Communist Party,” 
the New York Supreme Court granted 
an order for its liquidation. 


The proceeding conducted by the 
Insurance Department attracted wide 
public interest because of the issue 
of action against a subversive organi- 
zation. Former New York Supreme 
Court Justice Paul W. Williams 
appeared on behalf of the Insurance 
Department as trial counsel in hear- 
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ings before New York Supreme Court 
Justice Henry Clay Greenberg in 1951. 
Mr. Williams successfully argued all 
of the appeals against vigorous oppo- 
sition by the IWO and a “policyhold- 
ers’ protective committee.” 


In 1954, the New York Superin- 
tendent of Insurance assumed his 
duties as liquidator of IWO. Under 
a reinsurance agreement negotiated 
by the Insurance Department, Con- 
tinental Assurance Company of Chi- 
cago assumed coverage of approximately 
93 per cent of the insurance in force 
of the IWO’s policyholders. 


Prior to the present distribution, 
all creditors of IWO had been paid in 
full. This included the payment of 
cash surrender values to those mem- 
bers entitled to such payment upon 
the termination of their coverage. 
With previous payments, distribution 
of the society’s assets to former pol- 


icyholders and creditors total $843,332. 


Back-Seat Drivers Are Valuable 
The old adage “two heads are bet- 
ter than one” may be one of the 
answers to modern-day traffic safety, 
according to Russell I, Brown, presi- 
dent of the Insurance Institute for 
Highway Safety, Washington, D. C. 
Brown, in an address before the 
Women’s and Rural Division Lunch- 
eon, Michigan Safety Conference, said 
that with so many cars on today’s 
roads, and with traffic officers spread 
very thin, the driver often faces situa- 
tions too complicated to handle by 
himself. “What he needs is a good 
‘back seat driver’,” said Brown. 


He explained: “As a traffic safety 
official in 1957, I officially endorsed 
back seat driving as the ‘right and per- 
haps the responsibility of any passen- 
ger in a car.’ Back seat driving, in 
my estimation, is one of the best 
safety devices and one of the most 
underrated in our modern day auto- 
mobile travel. . . . Effective back seat 
driving lies with women because a 
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male passenger often hesitates to 
speak his mind to a driver for fear of 
sounding frightened. But I think 
women are realists in these situa- 
tions,” Brown explained. “They sel- 
dom let false pride come between their 
sense of responsibility. 


“IT am soundly convinced that many 
fatal accidents are avoided each year 
because a passenger said the right 
thing at the right time and brought a 
driver to his senses. Unfortunately, 
too many passengers are afraid to 
speak up until the driver has actually 
made a driving mistake and then they 
have ammunition to rip his head off. 
That kind of back seat driving is no 
good at all.” 

Brown told the story of a woman 
who was brought into traffic court; 
and when asked to tell her side of the 
story, she began: 

“As I was driving down the street, 
with my husband at the wheel. . . .” 


And so another inalienable right of 
man—to tell his spouse not to back- 
seat drive—goes down the drain. 


Veterans Life Insurance 


Veterans holding GI term life in- 
surance policies should consider con- 
verting to permanent plans of insurance, 
the Veterans Administration advised. 
Premium rates for permanent plans 
are higher than those for term policies 
issued at the same age. But, explained 
the VA, the premium rate on perma- 
nent plans remains the same through- 
out the lifetime of the policy, while 
the rate on term policies increases 
every five years. 


Although these increases are small 
at the younger ages, they get pro- 
gressively higher at the older ages. 
As an example, the VA told of an 
annual premium on dividend partici- 
pating term insurance leaping from 
$30.78 per $1,000 insurance for age 60, 
to $47.00 at age 65, and to $73.16 at 
age 70. 
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Solomon S. Huebner 


The Teacher Who Changed an In- 
dustry. Mildred F. Stone. Richard 
D. Irwin, Inc., Homewood, Illinois. 


1960. 393 pages. $5. 


This is a biography of Dr. Solo- 
mon S. Huebner of the University of 
Pennsylvania, the founder of the 
American College of Life Under- 
writers and the American Institute 
for Property and Liability Under- 
writers. Dr. Huebner was a pioneer 
in the field of insurance education 
and a champion of the philosophy of 
the human life value concept. 


It is estimated that Dr. Huebner 
has lectured to over a million stu- 
dents during his 53 years as a life 
insurance educator. The author, her- 
self a student in his classes at one 
time, presents Huebner the man, with 
his personal interests and character- 
istics, as well as Huebner the educator 
and public servant. Throughout the 
book is found the essence of his teach- 
ing in relation to security and pro- 
duce exchange markets, the creative 
functions of life insurance, professional 
standards in business, life conserva- 
tion and personal family finance. 

This is the story of a man who has 
dedicated his life to people—giving 
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service to his fellow man through the 
application of the human concept of 
life insurance. His approach to the 
field can be summed up in the words 
of the pledge of the College of Life 
Underwriters, which he founded: 

“In all my relations with clients I 
agree to observe the following rule 
of professional conduct: I shall, in 
the light of all the circumstances 
surrounding my client, which I shall 
make every conscientious effort to 
ascertain and understand, give him 
that service which, had I been in the 
same circumstances, I would have 
applied to myself.” 


Automobile Manufacturers’ Liability 


Products Liability in the Automobile 
Industry: A Study in Strict Liability 
and Social Control. Cornelius W. Gil- 
lam. University of Minnesota Press, 
Minneapolis, Minnesota. 1960. 239 
pages. $4.75. 

This book presents a study of the 
liability of automobile manufacturers 
for their product. It analyzes the legal 
responsibility of sellers to compensate 
buyers for losses suffered because of 
defects in automobiles purchased. 


The author traces the development 
of the legal and economic basis of 
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products liability, with primary refer- 
ence to the automobile industry. He 
discusses court decisions on tort lia- 
bility to remote users of goods, that 
is, to automobile buyers who have 
not dealt directly with the defendant 
seller but have purchased through 
intermediate agencies. 

The book represents the first com- 
plete appraisal of the automobile cases 
and of products liability in the auto- 
mobile industry in general. The author 
is an associate professor of business 
law at the University of Washington. 
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“Variable Annuities” in Law and 


Economics . . . The Supreme Court 
has decided, by the narrowest possi- 
ble margin, that “variable annuities” 
are “securities,” not “insurance.” (Se- 
curities and Exchange Commission v. 
Variable Annuity, Life Insurance Com- 
pany and National Association of Se- 
curities Dealers, Inc. v. Variable An- 
nuity Life Insurance Company, 359 
U. S. 65.) The Court’s logic in reach- 
ing the conclusion that the variable 
annuity is a security can be summa- 
rized as follows: 


(1) The term “insurance,” when 
used in a federal statute, is a “federal 
term” and must be interpreted “as it 
has commonly been conceived of in 
popular understanding and usage.” 


(2) The variable annuity is not in- 
surance, since the risk of loss contin- 
gent on longevity is not shifted to 
the issuer. 

(3) The variable annuity is a se- 
curity because it “places all the in- 
vestment risks on the annuitant, none 
on the company.” The author then 
goes into some of the problems that 
stem from the finding that the vari- 
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able annuity is a security—Dorsey, 
“The Place of ‘Variable Annuities’ 
in Law and Economics,” Notre Dame 
Lawyer, August, 1959. 


Private or Governmental Health 
Insurance? . . . As health insurance 
became a practical necessity to most 
people, it was inevitable that this 
business, and how it is conducted, 
should become subject to continuing 
public scrutiny. The interest of the 
government in health insurance has 
proceeded to the evaluation of the 
quality of the protection provided. 


People have been quick to criticize 
the imperfections in health insurance 
coverage and the manner in which 
health insurers operate. Some labor 
leaders have attempted to use union 
power to remake America along social- 
ist lines. One feature of their program 
is insistence that the government assume 
the responsibility for financing health 
care. Because political office holders, 
always eager for re-election, have dis- 
cerned that the majority of Americans 
have little knowledge in matters of social 
benefit costs and still suffer from the 
delusion that “government can do it 
cheaper,” many of them believe that 
there is sure-fire political appeal in 
the advocacy of bigger social benefit 
programs. 


Seven out of ten Americans have 
indicated their preference for volun- 
tary health insurance by owning it. 
Doctors and hospitals favor it as the 
best way by which most Americans 
can finance their health care. When 
contrasted with the expense, bureau- 
cratic administration and poorer quality 
of care that are inevitable consequences 
of compulsory health insurance sys- 
tems, private health insurance stands 
out as a unique accomplishment.— 
Faulkner, “Private Health Insurance: 
Can It Meet the Need?” Journal of the 
American Society of Chartered Life 
Underwriters, Winter, 1959. 
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Damage to Home— 
Vibrations from Pile Driver 


A home owner may recover damages 
for structural strain and breakage sus- 
tained by his house as a result of a 
defendant's negligent operation of 
a pile driver near his’ property. 
Pennsylvania. 


Before the defendant construction 
company began pile driving opera- 
tions near the homes of the three 
plaintiffs in this action, it sent a 
professional engineer to inspect and 
photograph each of the homes—inside 
and out. As Justice Musmanno of the 
Pennsylvania Supreme Court later 
pointed out: “The defendant probably 
hoped to show by the photographs 
that the condition of the houses, after 
the pile driver's passing, was not 
much worse than before it appeared 
on the scene.” 


The pictures failed to fulfill that 
hope, if it had been entertained, for 
the architectural modifications present 
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in the homes after the pile driver had 
done its work included cracked walls 
and concrete, loosened joists, sagging 
floors and other items of damage. 


In the ensuing court action, the 
plaintiffs charged that the defendant 
was liable for the damage caused, 
under one or more of three theories 
of liability: negligence in the opera- 
tion of the pile driver, absolute liability 
for damage resulting from engaging 
in an ultrahazardous activity, or opera- 
tion and maintenance of a nuisance. 


The company contended that it was 
innocent of liability because “the pile 
driving was done in the regular and 
normal way that pile driving is done 
and in the usual accepted manner”’— 
contrary to the testimony of an ex- 
perienced contractor at the trial that, 
given the location and the state of 
plaintiffs’ property (the homes were 
30 years old and were built on filled 
land), the company should have shored- 
up the plaintiffs’ property and should 
have used a hydraulic jack instead of 
a steam hammer to drive the piles 
into the earth. 


After the trial ended in a verdict 
favoring the plaintiffs, the defendant 
appealed to the Pennsylvania Supreme 
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Court for judgment notwithstanding 
the verdict. That court upheld the 
trial court’s finding that the defend- 
ant’s failure to take adequate pre- 
cautionary measures amounted to an 
unreasonable invasion of the plaintiffs’ 
property rights. Commenting on the 
probability that damage would result 
to buildings in the vicinity unless due 
care was used in the operation of the 
pile driver, the court said: 

“The fact that the pile driver itself 
did not come into physical contact 
with the plaintiffs’ houses does not 
exonerate it from responsibility. Its 
invisible tentacles of terrestial vio- 
lence struck at the houses as certainly 
as a cannon shot hits its target. A 
pile driver whose operator ignores the 
presence of dwellings within the peri- 
phery of its vibrations is as responsible 
for the resulting damage as the bull- 
dozer which leaves the road and knocks 
down adjoining buildings. 


“The defendant in this case knew 
that the vibrations of its pile driver 
would shake the homes of the plain- 
tiffs. On this subject the Trial Judge 
well said: ‘If this were not so, why 
did it go to the trouble of taking 
extensive photographs of both the 
interior and exterior of plaintiffs’ prop- 
erties? It is our opinion that it took 
such photographs in anticipation of 
such a suit as this because it knew 
that vibrations from its pile-driving 
would be felt 25 feet away, and that 
as a consequence thereof, damages to 
the adjoining properties were a cer- 
tainty to occur.’ 


“The Trial Judge was justified in 
concluding that the defendant’s con- 
duct was ‘both negligent and reckless,’ 
as well as ‘incompetent and unskillful.’ 
We also affirm the Trial Judge’s con- 
clusion that: 

“‘It is apparent that defendant’s 
actions were not a mere inadvertence, 
but a conscious disregard of plaintiffs’ 
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property interest, and for the damage 
thereto it must stand liable.’ ”—Dus- 
sell et al. v. Kaufman Construction 
Company, Inc. Pennsylvania Supreme 
Court, Eastern District. January 18, 
1960. 10 NEGLIGENCE Cases (2d) 659. 


Expert Testimony as to Cause 
of Injury 


A triable question of fact on the issue 
of causation is not presented where the 
only evidence of causal connection be- 
tween the back injury suffered by a 
plaintiff (with a prior history of back 
trouble) and his fall caused by the de- 
fendant's negligence is expert medical 
testimony that ‘‘there could be"’ such a 
connection. lowa. 


Following a fall at his job, the 
plaintiff underwent surgery for the 
removal of a protruded intervertebral 
disc caused by the fall. When the 
pain in his back persisted, he entered 
the defendant hospital for treatment. 
Despite the fact that he had repeat- 
edly complained of dizziness, he was 
left unattended in a_ physiotherapy 
room, and he allegedly suffered fur- 
ther injury to his back when he fainted 
and fell to the tile floor. 


The plaintiff brought an action 
alleging that the negligence of the 
hospital’s employees—in leaving him 
alone despite the likelihood that he 
might faint—was the proximate cause 
of severely increased back pains suf- 
fered by him after the fall. The trial 
resulted in a jury verdict for the plain- 
tiff, even though his physician was 
unwilling to express an opinion more 
definite than “I think there could be” 
when questioned as to the probability 
of causal connection between the fall 
in the hospital and the plaintiff's sub- 
sequent pains. 

On appeal to the lowa Supreme 
Court, the defendant assigned as error 
the jury’s finding that the hospital 
employees were negligent in leaving 


257 








the plaintiff unattended, since no ex- 
pert testimony was offered to that 
effect, and also the finding that the 
fall was the proximate cause of his 
back pains. 


Regarding the defendant’s first con- 
tention, the court noted that the 
general rule that evidence as to the 
adequacy of medical care must come 
from experts does not apply where 
the lack of care is so obvious—as in 
the instant case—as to be within the 
comprehension of laymen. Despite the 
absence of expert medical testimony, 
there was, said the court, “substantial 
evidence to support the finding defend- 
ant was negligent, under the circum- 
stances, in leaving plaintiff unattended 
when he fell.” 


In discussing the defendant’s second 
assignment of error, the court held 
that although the defendant’s negli- 
gence was sufficiently demonstrated 
without the aid of expert testimony, 
such testimony was necessary to estab- 
lish the causal relationship between 
this negligence and plaintiff's injury. 
“It is a question with respect to which 
only a medical expert can express an 
intelligent opinion. In other words 
the causal connection between the fall 
and subsequent disability is essen- 
tially within the domain of expert 
testimony... .” 


Since the plaintiff had suffered a 
back injury prior to the accident under 
examination in this case, the court 
felt that expert testimony concerning 
the later injury should be positive in 
nature and not merely conjectural as 
to possible causal connection between 
it and defendant’s negligence. The 
court stated: 

“As previously indicated, medical 
testimony [that] it is possible a given 
injury was the cause of subsequent 
disability or ‘could have’ caused it is 
insufficient, standing alone, to take 
such issue to the jury. Testimony 
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indicating probability or likelihood of 
such causal relation is necessary.” 

In accordance with this ruling, the 
court reversed the trial court’s deci- 
sion and remanded the case for a new 
trial—Bradshaw v. Iowa Methodist 
Hospital. lowa Supreme Court. Feb- 
ruary 9, 1960. 10 NEGLIGENCE CASES 
(2d) 609. 


Grocer's Liability— 
Customer Struck by Pumpkin 


In a suit based on injuries sustained in 
the defendant's grocery store, it was not 
reversible error for the trial court to 
instruct the jury that the defendant was 
not liable unless its employees knew 
or should have known of the dangerous 
condition which caused the plaintiff's 
injury. California. 

In this action, the plaintiff sought 
to recover for injuries suffered when 
she was struck and knocked down by 
a pumpkin which fell from a display 
stand in the defendant’s self-service 
grocery store. 

At the trial, the defendant’s produce 
manager testified that the pumpkins 
on the stand had been “handled quite 
a bit” by customers, and that a num- 
ber of inspections and rearrangements 
had been made during the day—the 
last one about 45 minutes before the 
accident occurred. 

After a verdict and judgment for 
the defendant had been affirmed by 
an intermediate appellate court (re- 
ported at 10 NEGLIGENCE Cases (2d) 
40), the plaintiff appealed to the Cali- 
fornia Supreme Court, claiming that 
the trial court had erred in giving 
certain instructions to the jury. 

The supreme court discussed in de- 
tail the duties which the owner of a 
store owes to his customers, saying 
in part: 

“Tt is the general rule that the 
proprietor of a store who knows of, 
or by the exercise of reasonable care 
could discover, an artificial condition 
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upon his premises which he should 
foresee exposes his business visitors 
to an unreasonable risk, and who has 
no basis for believing that they will 
discover the condition or realize the 
risk involved, is under a duty to exer- 
cise ordinary care either to make the 
condition reasonably safe for their use 
or to give them a warning adequate 
to enable them to avoid the harm.... 


. . [W]here the dangerous con- 
dition is brought about by natural 
wear and tear or by third persons, 
the owner, in order to be held liable, 
must have had either actual or con- 
structive knowledge of the condition 
or have been able to discover it by 
the exercise of ordinary care z 


The court pointed out that an owner 
must make reasonable inspections of 
his store in an attempt to keep it safe 
for his customers, and that it is ordi- 
narily a question of fact for the jury 
as to whether a dangerous condition 
had existed long enough so that it 
would have been discovered by an 
owner who exercised ordinary care. 


It was the plaintiff’s contention that 
the trial court’s instruction to the jury 
did not properly explain the extent of 
the defendant’s duty to his customers. 
The court had told the jury that if 
they found that handling by persons 
other than the defendant’s employees 
had left the pumpkins in an unsteady 
and dangerous condition, they could 
not charge the defendant with negli- 
gence unless it appeared that the de- 
fendant “knew or should have known of 
the dangerous condition.” This in- 
struction was prejudicial, said the 
plaintiff, because it omitted mention 
of the defendant’s obligation to exer- 
cise ordinary care to discover danger- 
ous conditions and to make reasonable 
inspections of its premises. 


Although the supreme court agreed 
that the criticized instruction was in- 
complete, it felt that other instructions, 
given at the plaintiff’s request, had 
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covered the matters that were omitted. 
“One of these instructions,” said the 
court, “stated that what constitutes 
ordinary care must be determined in 
the light of all the surrounding cir- 
cumstances and that the jury must 
consider ‘the nature of the business 
operated by the defendants’ and the 
danger ‘of things being knocked to, 
dropped or spilt upon the floor as 
compared to other types of business 
establishments.’ Another instruction 
declared that it was the duty of de- 
fendant to use ordinary care to avoid 
injury to plaintiff and to keep the 
premises involved in this action in a 
condition reasonably safe for her. The 
jury was also informed that a store- 
keeper has a duty to warn a customer 
of dangers on the premises of which 
the storekeeper has actual knowledge 
or which are discoverable by him in 
the exercise of ordinary care but that 
the storekeeper is not bound to dis- 
cover defects which reasonable inspec- 
tion would not disclose. If plaintiff 
desired more specific instructions with 
respect to the duty owed by the pro- 
prietor of a self-service store to his 
customers, she should have requested 
them.”—Bridgman v. Safeway Stores, 
Inc. California Supreme Court. Jan- 
uary 22, 1960. 10 NEGLIGENCE CASES 
(2d) 666. 


THER recent cases where the lia- 
bility of store owners for injuries 
to customers was in issue follow: 


Failure of the trial court to admit 
testimony that the defendant’s store 
inanager had warned, “Lady, please 
don’t step in that ketchup,” seconds 
before the plaintiff slipped, was held 
to be reversible error—Safeway Stores, 
Inc. v. Combs et al. United States 
Court of Appeals for the Fifth Cir- 
cuit. January 8, 1960. 10 NEGLIGENCE 
Cases (2d) 579. 


It was held that the demurrers of 
the defendant grocer and the defend- 
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ant meat packer were improperly sus- 
tained where the plaintiff had alleged 
that her injuries resulted from falling 
on a floor made slippery by particles 
of meat dropped by recipients of free 
samples given out by the meat packer 
in the grocer’s store.—Little v. Butner 


et al. Kansas Supreme Court. Janu- 
ary 23, 1960. 10 NEGLIGENCE CASES 
(2d) 634. 


The plaintiff was awarded $20,000 
for injuries sustained when the de- 
fendant’s employee pushed a cart 
loaded with frozen meat into her as 
she stood against a fish counter.— 
Flynn v. Grand Central Public Market, 
Inc., et al. California District Court 
of Appeal. December 15, 1959. 10 
NEGLIGENCE Cases (2d) 678. 

Evidence that the defendant had 
neglected to mop its floors or put 


mats at its store entrances, despite 
the fact that it was raining outside, 
was held sufficient to make out a 
prima facie case of actionable negli- 
gence where the plaintiff had fallen 
on a wet floor in the defendant’s store. 
—Powell v. Deifells, Inc. North Caro- 
lina Supreme Court. January 14, 1960. 
10 NEGLIGENCE CAsEs (2d) 691. 

A mother recovered damages for 
injuries to her two infant daughters 
resulting when the handle broke on 
a baby stroller which had been fur- 
nished by the defendant department 
store for the convenience of its shop- 
pers, causing the stroller to roll down 
a flight of stairs.—Vitali et al. v. Bank- 
ers Securities Corporation. Pennsyl- 
vania Supreme Court, Eastern District. 
January 18, 1960. 10 NEGLIGENCE 
Cases (2d) 705. 
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such tortious conduct to the extent 
that he is insured.—O pinion of the Utah 
Attorney General, March 2, 1960. 


EXAS—Mutual assessment asso- 

ciations may increase premiums 
on outstanding policy contracts, to 
the extent that they are reasonable 
and necessary, without the prior or 
subsequent approval of the State 
Board of Insurance.—The Attorney 
General based this opinion on Article 
14.23 of the Texas Insurance Code: 


“Each association shall levy regu- 
lar and periodical assessments 
as will meet the reasonable operating 
expenses of the association 
When or if in the course of operation 
it shall be apparent that the claims 
cannot be met in full from current 
assessments and funds on hand, the 
amount must be increased until they 
are adequate to meet such claims, and 
the Board shall so order.” 


The Attorney General was of the 
opinion that the only criteria set out 
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in this section of the statute is that the 
assessment be sufficient to meet rea- 
sonable expenses and pay claims in 
full. He further stated that “the 
Board is not required to pass on the 
propriety of this action since the only 
jurisdiction given the Board is to 
order the association to increase the 
assessment % 

This interpretation is strengthened 
by the fact that the primary purpose 
of this code provision apparently was 
to secure to the members of the mu- 
tual companies the full payment of 
their claims. Article 14.23 enables the 
companies to maintain sufficient funds 
to pay all policies at face value. 

The opinion also held that in cases 
other than those covered by statute, 
mutual assessment associations may 
make assessment increases subject to 
their respective charters, bylaws and 
insurance contracts—without prior or 
subsequent approval by the Insurance 
Board.—O pinion of the Texas Attorney 
General, March 25, 1960. 
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Jeweler'’s Block Policy Construed 


Where a loss has been established, an 
insurer, in order to deny liability by rea- 
son of an unexplained loss exclusion in 
the plaintiff jeweler’s block policy, has 
the burden of showing that the loss fell 
within the exclusion. Where the plain- 
tiff is insured against his liability for 
property lost while held by him on con- 
signment, and it is determined that he 
is legally liable for such loss, an ‘‘other 
insurance”’ clause in the policy does not 
render insurance carried by the con- 
signor the ‘primary insurance,"’ thereby 
relegating the plaintiff's coverage to the 
status of excess insurance. Fifth Circuit. 


This action was brought by the in- 
sured under a jeweler’s block policy 
to recover the value of jewelry stolen 
from his store. The policy provided 
insurance against “all risks,” with 
certain specified exceptions, and cov- 
ered three classes of property: (1) 
that owned by the insured, (2) that 
left by customers for repairs and (3) 
that held by the insured on consign- 
ment from other jewelers. 


The insurer denied liability under 
the policy, claiming that, since no one 
actually saw the jewelry taken and 
there were no signs of a robbery, the 
loss fell within an exclusion for “Un- 
explained loss, mysterious disappear- 
ance or loss or shortage disclosed on 
taking inventory. m 


The insurer also denied coverage 
of the property held by the insured 
on consignment, on the ground that 
it was insured by the owners and was 
therefore excluded under an “other 
insurance” clause which provided 
that: “It is understood and agreed 
that any insurance granted herein shall 
not cover (excepting as to the legal 
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liability of the Assured), when there is 
any other insurance which would at- 
tach if this policy had not been issued, 
whether such insurance be in the name 
of the Assured or of any third party. 


At the trial, a federal district court 
held that the burden was on the in- 
surer to show that the loss came with- 
in the policy exclusion, and that it had 
failed to meet this burden. Ina sepa- 
rate ruling, the court allowed recov- 
ery against the insured by the insurers 
of the owners of the consigned prop- 
erty, on the ground that the plaintiff 
was negligent in taking care of the 
property. 


In reply to the insurer’s claim on 
appeal that the burden of proof is on 
the insured as to whether a loss is 
within an exclusion clause, the United 
States Court of Appeals for the Fifth 
Circuit said: 

“Tf the insurer’s contention is sound, 
then as a condition precedent to lia- 
bility, the assured would have to es- 
tablish by a preponderance the negative 
of each of these manifold exceptions. 
Were he required to exhaust the gamut 
of these provisions what had been 
purchased and sold as all risks insur- 
ance would turn out to be something 
else. Instead of the policy affording 
coverage against all causes of damage 
except those specifically excluded, it 
would amount only to named perils 
cover since the assured to negative 
the exception would have to establish 
for this case an actual theft or some 
other such event not specifically 
excluded. 


“There was a loss, and it was es- 
tablished by positive evidence. The 
assured did not have to go further to 
demonstrate that such loss was not 
caused by one of the excepted condi- 
tions. To escape the broad under- 
taking of this comprehensive cover, 
the insurer had the burden of estab- 
lishing that.” 
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Turning to the “other insurance” 
clause relied upon by the insurer, the 
court discussed the district court’s in- 
terpretation of the clause: 


“The District Court, construing it 
in the light of exclusions .. . [in the 
policies carried by the owners of the 
jewlery held on consignment], held 
that this clause referred only to other 
insurance procured by .. . [the plain- 
tiff} whether in his name or that of a 
third party. [The plaintiff] ... makes 
the same contention . .. [and] urges 
additionally that, regardless of the 
actual origin of the ‘other’ insurance, 
the identity of the person procuring 
or paying for it, or the specification of 
the named assured, it does not, as 
clause 11 [the exclusion clause] re- 
quires, ‘attach’ unless such other in- 
surance is for the benefit of ... [the 
plaintiff] and can be tal-en advantage 
of by him.... 


“But we need not assay these con- 
tentions. The language of Clause 11 
is plain. It removes altogether from 
the operation of the ‘other insurance’ 
clause situations in which coverage 
is claimed by reason of ‘the legal lia- 
bility of the Assured.’ And this makes 
good sense. Especially does it in the 
atmosphere of the practical business 
world—here not only that of jewelers, 
but now of underwriters as well. For 
subrogation, as an equitable or con- 
tractual right, is an important incident 
of property insurance. A jeweler hav- 
ing consignment goods in his custody 
for which he has a potential legal lia- 
bility for safe return is hardly protected 
if property indemnity insurance held 
by his bailor-consignors cuts off re- 
sort to his own liability insurance. 
For the moment the property insurers 
pay the loss to their assured (the 
bailor), subrogation gives them a 
right of action against the bailee who 
thus stands naked and _ uninsured. 
That does not meet the pressing prac- 
tical needs of the jewelry business and 
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the parenthetical exception is the block 
jeweler underwriter’s way of taking 
cognizance of it.”—Jewelers Mutual 
Insurance Company v. Balogh et al. 
United States Court of Appeals for 
the Fifth Circuit. December 14, 1959. 
10 FirE AND CASUALTY Cases 239, 


Oral Assignment 
of Fire Insurance Policy 


The oral assignee of a fire insurance 
policy is entitled to reformation nam- 
ing itself as the insured where a mis- 
take of the insurer's agent prevented 
compliance with the formal require- 
ments for assignment outlined in the 
policy. Alabama. 


The plaintiff bank, as trustee for a 
church organization, purchased a 
home insured by the defendant com- 
pany against loss by fire. The seller 
orally assigned and delivered the pol- 
icy to the plaintiff in consideration for 
the latter’s agreement to pay certain 
back taxes which the seller owed on 
the property. 


After taking title to the property, 
the plaintiff called upon the defend- 
ant’s local agent for the purpose of 
having the policy formally assigned 
and transferred to it, and to have an 
endorsement issued naming it as the 
insured under the policy. 


The agent mistakenly informed the 
plaintiff that the company had issued 
no insurance on the property. 


Two months later the house was 
destroyed by fire, and the plaintiff 
brought this action seeking reforma- 
tion of the policy and recovery of the 
proceeds. The defendant’s demurrer 
to the plaintiff's complaint was over- 
ruled by the trial court. 


On appeal, the defendant cited its 
right under the policy to approve of 
prospective assignees and the policy 
provision that no assignment would 
be valid unless it gave written consent 
to the assignment. 


1LjJ—April, 1960 
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The Alabama Supreme Court af- 
firmed the trial court’s overruling of 
the defendant’s demurrer, holding that 
the plaintiff had alleged sufficient facts 
to entitle it to reformation and to re- 
covery under the policy. 

It was the court’s opinion that re- 
formation should be granted regard- 
less of whether the defendant’s agent 
intentionally deceived the plaintiff or 
was merely mistaken as to the exist- 
ence of the policy. The policy did not 
require that an assignment be in writ- 
ing, said the court, but only that any 
assignment be made with the written 
consent of the company. This written 
consent could not be obtained because 
of the incorrect information given the 
plaintiff by the defendant’s agent. 


The court concluded: 


“The wrong information given... 
[the plaintiff] ... places the insurance 
company in the position of having en- 
joyed the premiums without running 
any risk of loss under the policy, such 
avoidance of risk being through the 
medium of its own mistake or inequi- 
table conduct. The bill shows that the 
trustee bank went as far as it could in 
conforming to the formalities provided 
in the policy and the appellant is es- 
topped from denying the trustee bank’s 
right to recover. It is now no objec- 
tion that the insurance company did 
not give its written consent to the 
change of the name of the insurance. 
It lost that right when it gave the 
wrongful and erroneous answer that 
... [the owner] had no policy cn the 
property here involved.”—Commercial 
Union Assurance Company, Lid. v. 
Commercial Bank et al. Alabama Su- 
preme Court. January 21, 1960. 10 
FIRE AND CASUALTY Cases 266. 


Short Shorts from the Courts 
Colorado . The property of the 
insureds was damaged by an explo- 
sion. In the policy issued by their 
insurer there was an “appraisal” pro- 


Fire and Casualty 


A 


vision which provided for the selection 
of appraisers and an umpire to deter- 
mine amounts of loss. The insureds 
and the insurer were unable to agree 
on the amount of the loss in question 
and the insureds made demand for 
the selection of an appraiser. Their 
appraiser and the insurer’s appraiser 
could not agree, but the umpire agreed 
with the insurer’s appraiser on the 
amount of the loss. 


A draft for the amount of the loss 
as determined by the umpire was de- 
livered to the insureds, but refused. 
This suit was instituted by the in- 
sureds to recover for the loss to their 
dwelling caused by the explosion. 
The question before the court was 
whether the “appraisal” provision was 
a condition precedent or an option 
which, when exercised by the insureds, 
bound them to the amount of the 
award made by the umpire. 


It was determined that the “ap- 
praisal” provision was an option, and 
when the insureds chose to exercise 
the option they were precluded from 
maintaining a suit on the policy and 
were bound by the award of the um- 
pire—Wagner et al. v. Phoenix In- 
surance Company. Colorado Supreme 
Court, In Department. January 4, 1960. 
10 FrrE AND CaAsuaLty Cases 220. 


Fourth Circuit There was 
a short circuit between two terminals 
in the selector-switch compartment 
of a transformer. Instantly, terrific 
heat developed and the insulating oil 
in the switch compartment was va- 
porized and decomposed. The gases 
created expanded with great pressure 
and a micarta diaphragm which capped 
the opening at the top of the com- 
partment was blown out. The arcing 
across the two fixed terminals in the 
switch compartment caused similar 
arcing to occur across the related 
high voltage windings in the main 
tank. Substantially instantaneously, 
heat was generated in the main tank 
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which vaporized and decomposed oil 
and insulation on windings and melted 
some of the copper conductors. 


The policies involved covered ex- 
plosions, but “electrical arcing’ was 
not an explosion within the meaning 
of the policies. 


A jury in the trial court found that 
an explosion occurred in the selector- 
switch compartment, but that no ex- 
plosion occurred in the main tank of 
the transformer. The judge entered a 
judgment n. o. v. for the insurers. 


The Fourth Circuit construed the 
policies as excluding coverage for 
damage from an electrical disturbance 
which did not cause or was not fol- 
lowed by an explosion, but did cover 
such damage if the electrical disturb- 
ance caused, or was followed by, a 
vaporization of solid or liquid materi- 
als which was sufficiently sudden and 
rapid, and the released pressures suf- 
ficiently violent, to meet the common 
understanding of an “explosion.” 
Judgment for the insurers was re- 
versed.—Baltimore Gas & Electric 
Company et al. v. United States Fidelity 
& Guaranty Company et al. United 
States Court of Appeals for the Fourth 


IMPARTIAL MEDICAL PLAN 


upon which each opinion is_ based 
are thoroughly known. It would be 
unfortunate indeed if uniformity of 
medical judgment were to be imposed 
upon us. The creation of a Medical 
Impartial Panel is of a piece with 
what may happen when medical cer- 
tainty where it does not exist is im- 
posed upon our jurors.” 

Doctors feel that jurymen, being 
ordinary citizens, are not equipped 
to handle these difficult problems, but 
a New York court once said: “Jurors 
are neither lawless nor are they cor- 
rupt. By and large they are intelli- 
gent, just and fair, and it is reasonable 
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Circuit. July 23, 1959. 10 Fire anp 
CASUALTY CaSEs 114. 


Maryland A company was 
insured against loss caused by dis- 
honest acts of its employees “while 
in the regular service of the Assured 
in the ordinary course of the Assured’s 
business.” After an employee had 
cashed a worthless check for $600 
through its cashier, the insured brought 
action on the policy. Judgment for 
the insured was upheld on appeal 
despite the insurer’s contention that 
the policy covered only dishonest 
acts arising out of an employee’s per- 
formance of his regular job. The ap- 
pellate court said: “The Insurance 
Company’s contention that its risk 
should be limited to risks incident to 
the conduct of the business and should 
not be extended to cover risks due to 
accommodations to employees may 
have much economic merit, but the 
time to carry this economic theory 
into effect was when it was drawing 
the policy.”—Employers’ Liability As- 
surance Corporation, Ltd. v. Reed’s 
Refrigeration Service, Inc. Maryland 
Court of Appeals. March 16, 1960. 
10 FirE AND CASUALTY Cases 293. 


Continued from page 220 


to conclude that as jurors they have 
not left behind their common 
and sound judgment.” 


sense 


Let’s restore our thinking to faith 
in the adversary system to which all 
of us are devoted. These great civil 
rights which our people have are not 
abstract principles, but principles 
which must be forged and reforged 
daily in the minds of our citizens, and 
they are reforged daily by each jury 
trial, which is a small miracle of 
democracy in action. To the preser- 
vation of that small miracle, let us all 


dedicate ourselves. [The End] 
1LJ—April, 1960 
A 


AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Mistrial—Mention of Defendant's 
Liability Insurance 


In an action arising out of the de- 
fendant's alleged negligence, testimony 
by the plaintiff that the defendant is 
covered by liability insurance is ground 
for a mistrial, and this defect is not 
cured by the trial court's instruction to 
the jury to disregard the matter of in- 
surance. North Dakota. 


The plaintiff and the defendant, ac- 
companied by their wives, were re- 
turning from a week-end pleasure trip 
when the car in which they were 
riding collided with another vehicle, 
injuring the plaintiff and killing his 
wife. The plaintiff subsequently 
brought this action, charging that the 
accident was caused by the negligence 
of the defendant—the owner and 
driver of the car. 


At the trial, the plaintiff was asked 
the following question by his counsel 
on direct examination: 


“The funeral and burial expense for 
your wife, Mary, was paid by whom ?” 


The plaintiff answered : “By Simon’s 
[the defendant’s] insurance.” 


Following this exchange, the de- 
fendant moved for a mistrial. The 
trial judge denied the motion, al- 
though he later instructed the jury to 
disregard the fact that the defendant 
carried liability insurance. After a 
verdict and judgment favoring the 
plaintiff, the defendant appealed to 
the North Dakota Supreme Court, 
claiming that the trial court had erred 
in denying the motion for a mistrial. 


In holding that the defendant’s mo- 
tion should have been granted, the 
supreme court said, in part: 
Automobile 


A 


“The rule is practically uniform in 
actions involving motor vehicle acci- 
dent cases that where the defendant 
is protected by liability insurance, 
statements with reference thereto 
should not be made before the jury 
during the trial of the action. 


“Although there are exceptions, the 
general rule is that the placing of such 
information before the jury is preju- 
dicial, and requires the declaration of 
a mistrial, or requires a reversal.” 


The court discussed an earlier 
North Dakota case in which the 
defendant, a physician, was asked 
whether he carried malpractice insur- 
ance: 


“The question was objected to and 
the objection was sustained. The 
question was not answered and was 
held not to be prejudicial to the de- 
fendant. However, in the opinion this 
court said: 


“*The inherent vice of the objec- 
tionable questions lies in their prob- 
able effect upon the minds of the jury. 
The consideration as to whether or 
not the defendants are insured is en- 
tirely foreign to the question of neg- 
ligence ; but the fact must be conceded 
to have a bearing upon the interest 
of the defendants in the outcome, and 
to belong to that class of matter which 
it is proper ordinarily for the jury to 
consider in weighing the testimony of 
witnesses. Yet the disadvantage due 
to its prejudicial tendency is supposed 
to outweigh the value of the evidence 
as affecting the credibility, and it is 
for this reason excluded. . . . In fact, 
the rule of exclusion is so well under- 
stood in the profession that there 
seems but little excuse for even ask- 
ing such questions.’ 


“In the instant case the court in- 
structed the jury not to consider the 
matter of insurance; but the jury had 
knowledge of the fact that the defend- 
ant had liability insurance, and that 
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knowledge may well have influenced 
their judgment in arriving at a ver- 
dict notwithstanding the court’s in- 
struction. It must follow that the trial 
court erred in refusing to grant 
defendant’s motion for a mistrial.”— 
Bischoff v. Koenig. December 30, 
1959. North Dakota Supreme Court. 
18 AuTomoBILE Cases (2d) 1129. 


Insurer's Right 
to Declaratory Judgment 


An insurer is entitled to a declaratory 
judgment as to its liability under a 
policy even though such a declaration 
of its rights may require a determina- 
tion of factual questions arising outside 
of the insurance contract. Ohio. 


This action reached the Ohio Su- 
preme Court after a trial court had 
dismissed the plaintiff insurer’s peti- 
tion for a judgment, declaring that its 
liability policy issued to an automo- 
bile dealer did not cover an accident 
involving one of the dealer’s vehicles. 

The policy provided coverage for 
accidents occurring when the car was 
being used by persons other than the 
insured—providing such use was with 
the permission of the insured. The 
insured dealer gave a woman permis- 
sion to use the car and, while being 
driven by the woman’s son-in-law, 
it struck and injured two pedestrians. 
There was conflicting evidence as to 
whether the son-in-law was driving 
with the permission of his mother-in- 
law at the time of the accident. 


The plaintiff sought a declaration 
that it was not obligated to defend an 
action brought by the injured pedes- 
trians against the son-in-law, and that 
it should incur no liability under any 
judgment that might be obtained 
against the latter. The injured per- 
sons moved for dismissal of the plain- 
tiff’s petition on the grounds that the 
question raised by the petition could 
not properly be decided in a declara- 
tory judgment, since the question is 
one of fact—whether or not the driver 
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had permission—rather than one of 
construction of a contract. 


In reversing the trial court, the 
supreme court cited the Ohio Declara- 
tory Judgments Act, which provides: 


“Any person interested undera... 
contract, or other writing constituting 
a contract, or whose rights, status, 
or other legal relations are affected 
bya... contract, . . . may have de- 
termined any question of construction 
or validity arising under such... 
contract and obtain a declaration of 
rights, status, or other legal relations 
thereunder.” 


The court continued: 


“That the Declaratory Judgments 
Act contemplates cases with factual 
issues which may be tried to a jury 
is evidenced by Section 2721.10, Re- 
vised Code, which reads: 


see 


When a proceeding under... 
[the declaratory judgments act] in- 
volves the determination of an issue 
of fact, such issue may be tried and 
determined in the same manner as 
issues of fact are tried and determined 
in other civil actions in the court in 
which the proceeding is pending.’ 

“The use of the declaratory judg- 
ment action to establish whether there 
was coverage under the provisions of 
a liability insurance policy has often 
been resorted to by insurers in recent 
years. In many instances this type of 
action will determine in advance the 
advisability of instituting or continu- 
ing the prosecution of negligence ac- 
tions against the insured or others 
which may come within the protection 
of the policy and often accomplishes 
the speedier and more economical dis- 
position of cases of this kind and the 
avoidance of a multiplicity of actions. 
Consequently, the remedy should be 
applied liberally whenever the result 
will be to settle the controversy one 
way or the other... . 


“Surely, the construction of an in- 
surance policy or some other written 
1LJ—April, 1960 
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instrument is not all that is contem- 
plated by the Declaratory Judgments 
Act ; it goes further than that and may 
properly be invoked to obtain a dec- 
laration of rights, status or other legal 
relations which may require factual 
determination.” — Ohio Farmers In- 
demnity Company v. Chames et al. Ohio 
Supreme Court. December 30, 1959. 
18 AUTOMOBILE Cases (2d) 1242. 


Liability of Driver for Accident 
Caused by Drunken Passenger 


Where an accident is caused by the 
wrongful act of a passenger, the driver 
may be found negligent if he should 
have foreseen such conduct on the part 
of the passenger and taken adequate 
measures to prevent it. Vermont. 


The defendant was about to pass 
the plaintiff's parked farm wagon 
when an intoxicated passenger grabbed 
his arm, causing his car to swerve into 
the other vehicle. After a verdict and 
judgment were awarded to the plain- 
tiff for the damages to his wagon, the 
defendant appealed to the Vermont 
Supreme Court, claiming that he 
should not have been held liable for 
the consequences of the wrongful con- 
duct of his passenger. 

The supreme court upheld both the 
jury’s verdict and the subsequent de- 
nial by the trial court of the defendant’s 
motion for judgment notwithstanding 
the verdict. The court noted that neg- 
ligence may lie in the creation of a 
dangerous situation, although the 
final injury is caused by the conduct 
of a third person. 

“Where there is likelihood of harm 
from an intentional or reckless act of 
an outsider,” said the court, “the actor 
who creates the situation of danger 
may be held responsible for the act 
of the immediate wrongdoer.” 

The court then examined the de- 
fendant’s contention that he was not 
negligent, as it related to the cir- 
cumstances surrounding the accident. 


Automobile 
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Said the court: 


“The defendant protests that he 
could not foresee the reckless act of 
his passenger. The evidence supports 
the view that the final mishap was 
not without forewarning. The defend- 
ant testified that . . . [his passenger] 
‘was always a playful fellow.’ Within 
some fifteen minutes before the acci- 
dent, he persisted in trying to shake 
hands with the defendant for he 
thought his host was ‘mad’ at him. 
The defendant was not sharp with his 
passenger; he simply told him he 
didn’t want to shake hands with him 
because he was driving. When... 
[the passenger] aroused from his 
stupor, a short time before the colli- 
sion, he was ugly and profane. The 
defendant became nervous because of 
his antics. The defendant could not 
ignore the consequences of intemper- 
ate mischief. The jury was justified 
in finding that these danger signals 
should have forecast the peril of an 
accident to an operator of reasonable 
prudence and vigilance. .. . 

“Notwithstanding this warning, the 
defendant continued on with his pas- 
senger at a speed estimated by him 
at thirty to forty miles an hour. In 
electing to pursue his travel with a 
troublesome guest, he was required 
to govern his speed and general opera- 
tion of the vehicle in such a way that 
he could maintain adequate and effi- 
cient control despite the danger that 
accompanied him, The facts of this 
accident support the conclusion that 
collision resulted because the defend- 
ant proceeded too fast, in the presence 
of a danger which the defendant him- 
self had permitted to develop. The 
law requires an operator to be pre- 
pared to cope with an emergency of 
his own making. . . . The verdict on 
the issue of the defendant’s negligence 
was well founded.”—Bessette et al. v. 
Humiston. Vermont Supreme Court. 
January 5, 1960. 18 AvToMmoBILE 
Cases (2d) 1151. 
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LiFe 
Summaries of Selected Decisions 
Recently Reported by CCH LIFE 
INSURANCE REPORTS 





Life Insurance Policy— 

Ambiguity in Premium Receipt 
Where the first part of an application 
for insurance and a receipt given to 
the applicant contain language which 
is susceptible of two interpretations, 


the one favoring the applicant will be 
adopted. Seventh Circuit. 


On March 27, 1958, the plaintiff’s 
husband executed an application for 
life insurance, containing the follow- 
ing language: 

“There has been paid to . [the 
insurer’s agent] $20.16 for Preliminary 
Term Insurance to April 30, Plus 
$38.28, the first monthly premium on 
the policy herein applied for, in ac- 
cordance with the provisions of the 
receipt bearing the same date and 
number as this application.” 


The two separate premium payments 
were acknowledged in the receipt, and 
the statement was made that “If a 
satisfactory Part II [relating to the 
applicant’s physical condition] is fur- 
nished to the Society and if the 
Society shall be satisfied after such 
investigation and such medical exam- 
inations as it may require that the 
Proposed Insured is on this date in- 
surable the insurance applied 
for shall take effect from the 
date of this receipt ; if not so insurable 
and qualified, no insurance shall take 
effect hereunder, and payment evi- 
denced by this receipt shall be returned.” 


The applicant died two days later, 
and Part II of the application was 
never completed. 


In an action by the plaintiff as bene- 
ficiary, a federal district court granted 
the defendant insurer’s motion for 
summary judgment, based on its con- 
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tention that the satisfactory comple- 
tion of Part II of the application and 
acceptance by the defendant were pre- 
requisites to insurance coverage. The 
plaintiff had argued that the separate 
premium payments indicated that two 
separate policies were contemplated 
—one denoted in the application and 
the receipt as “Preliminary Term In- 
surance,” and the other as “the policy 
herein applied for’—and that only 
the latter was conditioned upon com- 
pletion of Part II and a successful 
medical examination. 


The plaintiff’s position was upheld 
by the United States Court of Appeals 
for the Seventh Circuit, which ruled 
that the district court had erred in 
granting the defendant’s motion. In 
discussing the intended purpose of the 
receipt, the court said: 


“The language of the receipt pro- 
vided that upon satisfactory comple- 
tion of the conditions the insurance 
applied for was to become effective 
as of the date of the application. If 
this were the whole story, there would 
have been no need to have two sepa- 
rate premiums which according to the 
tenor of the receipt may have pro- 
vided two types of insurance coverage 
—(1) a preliminary term insurance 
and (2) a permanent insurance plan. 
If in fact the insurance applied for 
was dependent on fulfillment of the 
conditions set out in the receipt, then 
from the date of the receipt to the 
fulfillment of the conditions, insured 
would have had no insurance. Ob- 
viously this was not the intent of the 
parties. The intent was to obtain an 
interim policy until the permanent 
policy became effective, and for this 
purpose insured paid a premium for 
term insurance to cover the period 
between the application for and the 
acceptance by the appellee of the in- 
sured under the proposed insurance 
which we designate as the permanent 
policy. 


1LJ—April, 1960 
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“This is what the lay individual 
would think; this is what any careful, 
reasonable prudent person would de- 
termine from the reading of Part I 
and the receipt. Insurers write their 
own applications, receipts, policies, etc., 
and if in doing so they burden the 
language used with dual interpreta- 
tions, each equally reasonable they 
must be chargeable with the confusion 
and ambiguity created by such dual 
meaning.” 

After holding that the receipt and 
Part I of the application contained an 
ambiguity which should be resolved 
in favor of the applicant, the court 
continued : 


“The preliminary term insurance 
was effective upon the receipt of the 
premium paid therefor. The condi- 
tions precedent, following the reference 
to proposed insurance, are limited to 
proposed insurance, and upon failure 
to comply with or fulfill those pro- 
visions, the permanent insurance would 
not be issued and the premium paid 
therefor would be returned to the 
applicant. 


“The receipt as construed provides 
two consecutive insurance contracts 
of $12,000 each—the first from March 
27, 1958, to April 30, which would 
terminate on that date—and the per- 
manent policy which would be in force 
thereafter, provided that the insured 
successfully completed Part II of the 
application and otherwise satisfied . . . 
[the insurer] as to his insurability for 
the permanent plan. 


“The preliminary term insurance 
provided coverage during the interim 
period between March 27, 1958 and 
the disposition of the proposed insur- 
ance application.” 


The court remanded the case to the 
district court with instructions to set 
aside the summary judgment for the 
defendant and to grant the plaintiff's 
motion for summary judgment.—John- 


Life, Health—Accident 
A 


son v. Equitable Life Assurance Society 
of the United States United States 
Court of Appeals for the Seventh 
Circuit. March 7, 1960. 4 Lire Cases 
(2d) 812. 


Policy Assigned as Security— 
Beneficiary’s Right of Subrogation 


Where the insured assigned his policy 
as security for a debt and the proceeds 
are used to pay the debt, the bene- 
ficiary is subrogated to the creditor's 
claim against the insured's estate, un- 
less it appears that the insured intended 
otherwise. Mississippi. 

Several years before his death, the 
insured borrowed $6,000 from a bank, 
giving his promissory note and as- 
signing several policies on his life 
to the bank as collateral security for 
the loan. His mother—the plaintiff in 
this action—was the named beneficiary 
in the policies. After the insured died 
intestate, leaving his wife as sole heir, 
the bank made proof of death to the 
several insurance companies and re- 
ceived checks payable to it for the full 
amount of the proceeds—the aggre- 
gate of which was considerably in 
excess of the bank’s loan. The plain- 
tiff asked the bank for the privilege 
of paying off the loan and gave the 
bank her check for the $6,000 ioan, 
plus accrued interest. In turn, the 
bank endorsed the insurer’s checks 
to her and assigned to her the in- 
sured’s note. 

The plaintiff subsequently brought 
this action on the note against the 
insured’s widow as administratrix of 
his estate. After the probate court 
had rendered a decree favoring the 
plaintiff, the widow appealed to the 
Mississippi Supreme Court. 

In holding that the plaintiff, as 
beneficiary, could recover against the 
insured’s estate, the supreme court 
said : 

“The question is whether the bene- 
ficiary has a right of subroga- 
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tion to the right of the creditor, the 
bank, against [the insured’s] 
estate. The governing principles are 
well stated in 29 Am. Jur., Insurance, 
Sec. 681: 

“*Whether the beneficiary of a life 
insurance policy which the insured 
pledged as security for debts has the 
right to be subrogated to the pledgee’s 
claim against the insured’s estate for 
the amount paid to the pledgee out 
of the proceeds of the policy depends 
primarily upon the intention of the 
insured. Applying this principle, it 
has been held that the beneficiary is 
entitled to subrogation to the claim 
of a creditor against the estate of the 
insured, where the creditor, instead 
of proceeding against the estate, ob- 
tains satisfaction from the proceeds 
of the policy, which had been assigned 
to him as security for payment of the 
debt, and nothing appears in the as- 
signment or the will to indicate an 
intention that the insurance proceeds 
should be the primary source of pay- 
ment of the debt. 


““On the other hand, where it ap- 
pears that it was the insured’s inten- 
tion that the beneficiary should not 
be entitled to be subrogated to the 
claim of the assignee, such right will 
be denied to him.’ ” 

In regard to the intent of the insured 
in this action, the court said: 


“The assignments to the bank were 
made as collateral security for the 
loan. The facts outlined above show 
that the insured, assignor, did not 
intend to make the value of the policy 
the primary source of payment of his 
debt, but, on the contrary, he intended 
the policies should serve as collateral 
security for his personal obligation, 
and that of his estate, which would 
be the primary source of payment of 
the debt. 

“If . . . [the insured] had wanted 
to block or limit his mother’s benefits 
under the insurance policies, there 
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were several available, effective meth- 
ods. He had the power to change the 
beneficiaries, but he did not do so. 
He could have provided in the assign- 
ment that the beneficiary would have 
no right of subrogation or reimburse- 
ment, but he did not so provide. He 
could have made the insurance pro- 
ceeds the primary source for payment 
of the debt in the event of his death, 
but he failed to do this. In brief, at 
the time of his death, the insurance 
policies were not primarily liable on 
the debt; the estate of the decedent 
was. The right of the mother as 
beneficiary, formerly inchoate, became 
vested, subject to the secondary or 
collateral liability for the payment of 
the debt to the bank. Hence we must 
conclude that it was the intention of 
the insured that his mother should 
be the beneficiary and entitled to all 
rights accruing to her, including sub- 
rogation .’—Seitz, Admr. v. Seitz. 
Mississippi Supreme Court. March 7, 
1960. 4 Lire Cases (2d) 821. 


Short Short: Texas 

The insured had been hospitalized 
for months after suffering a stroke. 
On several sent 
home on week-end passes in order to 
help her adjust to living at home in 
a partially paralyzed state. The in- 
surer denied liability for her hospital 
expenses on the ground that she had 
not been “continuously confined” to 
the hospital as required by the policy. 
A Texas appellate court ruled that 
the phrase should be liberally con- 
strued and that under such a con- 
struction, recovery should not be denied 


occasions she was 


because of occasional absences where 
the absences were for therapeutic 
reasons and under the advice of a 
physician.—Texas Reserve Life Insur- 
ance Company v. Texas Rehabilitation 
Center of Gonzales Warm Springs 
Foundation, Inc. Texas Court of Civil 
Appeals. February 3, 1960. 4 LIFE 
Cases (2d) 817. 
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PRODUCT LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Defective Revolver— 
Liability of Seller 


The seller of an inherently dangerous 
commodity, such as a secondhand re- 
volver, is under a duty to warn the 
purchaser of defects which the seller 
might reasonably foresee could result 
in injury to the purchaser or to others. 
Florida. 


This appeal was brought by the 
plaintiff after a trial court had granted 
the defendant gun dealer’s motion to 
dismiss the plaintiff's complaint. The 
complaint sought to establish liability 
upon two separate theories. The first 
count charged an alleged breach of 
a warranty (that a gun sold by the 
defendant was in usable condition) and 


averred that the plaintiff had lost an eye 


when the gun fired unexpectedly, due to 
the fact that a spur had been filed off the 
safety notch. The second count al- 
leged that the defendant’s negligence 
in failing to discover the defect, or 
to warn the purchaser, was the proxi- 
mate cause of the plaintiff’s injury. 

A Florida district court of appeal 
affirmed the lower court’s ruling as 
to the alleged breach of warranty, but 
held that the plaintiff had stated a 
good cause of action in the count 
based on negligence. 

The court pointed out that “when 
the distributor of an inherently dan- 
gerous commodity places it in the 
channels of trade, then by the very 
nature of the transaction, the distribu- 
tor has the duty of providing to those 
who might use the product a fair and 
adequate warning of its dangerous 
potentiality.” 

The defendant had contended that, 
as a matter of law, its failure to warn 
the purchaser could not have been 


Product Liability 
A 


the proximate cause of the injury, 
since there had been two efficient 
intervening causes—the act of load- 
ing, and the act of cocking the gun. 
In answer to this, the court said: “We 
think that the sensible approach to 
this problem is the question of fore- 
seeability. In other words, can it be 
reasonably held that the distributor 
of a defective gun, particularly one 
that has a latent defect because of the 
removal of a spur off the safety notch 
mechanism, should that the 
gun might be left in a loaded and 
cocked condition? The answer is self- 
evident that the distributor must real- 
ize that a person might ordinarily use 
the gun by first loading it and then 
drawing the hammer back and setting 
it for firing, with the right to antici- 
pate that the safety notch would pre- 
vent the release of the hammer.’”— 
Walker et al. v. National Gun Traders, 
Inc. Florida District Court of Appeal, 
Third District. January 7, 1960. 10 
NEGLIGENCE Cases (2d) 700. 


foresee 


Manufacturer's Liability— 
Breach of Warranty 


Where the defendant expressly war- 
rants that its product is fit for indus- 
trial use by the plaintiff, the defendant 
may not be held liable on an implied 
warranty covering operating conditions 
which it had no reason to anticipate. 

First Circuit. 

The plaintiff purchased certain ex- 
pansion joints from the defendant for 
installation in three spray dryers which 
the plaintiff was building for a chem- 
ical company. The defendant knew 
of the use to be made of the joints, 
and expressly warranted that they 
would withstand a specified amount 
of pressure without leakage. After 
the dryers had been in operation for 
several months, the joints developed 
leaks and the plaintiff brought this 
action based on breach of warranty. 

A district court sitting without a 
jury found that the evidence tended 
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to support two suggested causes of 
leakage: (1) The lack of sufficient 
structural strength to withstand the 
strain of normal operations—in which 
case the defendant would be liable; 
and (2) unexpected and abnormal 
strain because of pulsating pressure 
—for which the defendant would not 
be liable. The court held that the 
plaintiff had failed to sustain its bur- 
den of proving that the joints leaked 
because of insufficient strength to 
stand up under normal operations. 


On appeal, the plaintiff argued that 
the defendant was liable under an 
implied warranty of fitness for the 
plaintiff's purpose, regardless of whether 
the leaks were caused by normal opera- 
tions or by the unanticipated pulsating 
pressure to which the joints were sub- 
jected. It was further claimed that 
the district court had erred in placing 
on the plaintiff the burden of proof as 
to the cause of the failure of the joints. 


The United States Court of Appeals 
for the First Circuit affirmed the dis- 
trict court decision, holding that the 
express warranty covered only leak- 
age which might be caused by those 
pressures which were anticipated by 
the plaintiff and the defendant. Since 
neither party foresaw the type of 
pressure which caused the leaks, the 
express warranty of the defendant 
did not include leaks caused by this 
kind of pressure. 

Regarding the defendant’s alleged 
liability under an implied warranty 
covering pulsating pressure, the court 
held that such a warranty would be 
inconsistent with the express war- 
ranty of the defendant which referred 
only to a specific amount of normal 
pressure. The court noted that where 
there is an express warranty, an im- 
plied warranty—inconsistent with it 
—is necessarily excluded. 


In further support of its denial of 
recovery under an implied warranty, 
the court held that an implied war- 
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ranty should not extend beyond the op- 
erating conditions that the defendant 
knew of or should have anticipated. 


The court concluded by holding that 
the district court did not err in plac- 
ing upon the plaintiff the burden of 
proving what caused the joints to 
leak. The court pointed out that the 
applicable decisions “uniformly hold 
that the party asserting the breach of 
warranty must show that the cause 
of the failure or injury was one for 
which the warrantor was liable under 
the warranty.”—Whiting Corporation 
v. Process Engineering, Inc. United 
States Court of Appeals for the First 
Circuit. January 20, 1960. 10 NecLI- 
GENCE Cases (2d) 744. 


Short Short: Seventh Circuit 


In this action, sounding in breach 
of warranty and in negligence, the 
manufacturer and the vendor of a 
“chip resistant” hammer were held 
not liable for injuries received by the 
purchaser when a metal chip from the 
hammer flew off and lodged near his 
optic nerve. A United States court 
of appeals upheld the district court 
judgment that the plaintiff was pre- 
cluded recovery by his contributory 
negligence in his use of the hammer. 


The court saw no reason to disturb 
a jury’s finding that the plaintiff was 
negligent in placing the claws of an- 
other hammer against a nail head and 
then, in order to facilitate removal of 
the nail, striking the face of this ham- 
mer with the hammer purchased from 
the defendant.—Odekirk v. Sears Roe- 
buck & Company. United States Court 
of Appeals for the Seventh Circuit. 
February 5, 1960. 10 NEGLIGENCE 
Cases (2d) 668. (On April 1, the 
plaintiff in this action filed a petition 
for a writ of certiorari with the United 
States Supreme Court. As of April 
12, no action had been taken on the 
petition.) 
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